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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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YORK, STATE OF CALIFORNIA, STATE OF
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STATE OF ILLINOIS, STATE OF NORTH
CAROLINA, and COMMONWEALTH OF
VIRGINIA,
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——

VYERA PHARMACEUTICALS, LLC, AND
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individually, as an owner and former
director of Phoenixus AG and a former
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as an owner and former director of
Phoenixus AG and a former executive of
Vyera Pharmaceuticals, LLC,

Defendants.
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DENISE COTE, District Judge:

Trial in this antitrust action is scheduled to begin on
December 14, 2021. Plaintiffs have moved to preclude certain
deposition testimony which the Defendants seek to offer at
trial, specifically Rule 30(b) (6) testimony from third-party
deponents to the extent that the testimony is not based on the

personal knowledge of the witness. The motion is granted.

Background

At this trial, the Plaintiffs will seek to prove that Vyera
Pharmaceuticals, LLC and its parent company Phoenixus AG
(together, “Wyera”) and the two individual defendants violated
the antitrust laws through a scheme that closed the distribution
system of the Defendants’ branded pharmaceutical Daraprim and
blocked or delayed competition to Daraprim by generic

pharmaceuticals. Defendants argue, in part, that the challenged
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conduct did not delay generic competition and that the
Plaintiffs’ proposed relevant market is improperly defined. 1In
support of their arguments, Defendants seek to offer Rule

30(b) (6) deposition testimony from several third-party corporate
designees. The Rule 30(b) (6) testimony includes, in part,
discussions regarding the production of generic pyrimethamine,
the active pharmaceutical ingredient (“API”) of Daraprim, and
the potential for compounded pyrimethamine to serve as an
alternative to FDA-approved pyrimethamine.

Discussion

Under Rule 30(b) (6) of the Federal Rules of Civil
Procedure, during the discovery period “a party may name as the
deponent a public or private corporation” and “[t]he named
organization must designate one or more officers, directors, or
managing agents, or designate other persons who consent to
testify on its behalf. . . . The persons designated must
testify about information known or reasonable available to the
organization.” Fed. R. Civ. P. 30(b) (6). Those testifying on
behalf of the corporation must “be able to give

complete, knowledgeable and binding answers.” Keepers, Inc. V.

City of Milford, 807 F.3d 24, 32 (2d Cir. 2015) (citation

omitted). “[A]ln organization's deposition testimony is binding
in the sense that whatever its deponent says can be used against

the organization.” Id. at 34.
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Under Rule 32 (a) (1) (B) of the Federal Rules of Civil
Procedure, deposition testimony may be admitted against a party
opponent at trial if it “would be admissible under the Federal
Rules of Evidence if the deponent were present and testifying.”
Fed. R. Civ. Pro. 32(a) (1) (B). The Federal Rules of Evidence
provide that “[a] witness may testify to a matter only if
evidence is introduced sufficient to support a finding that the
witness has personal knowledge of the matter.” Fed. R. Evid.
602. Personal knowledge is “a foundational requirement for fact
witness testimony and is premised on the common law belief that
a witness who testifies to a fact which can be perceived by the
senses must have had an opportunity to observe, and must have

actually observed the fact.” United States v. Cuti, 720 F.3d

453, 458 (2d Cir. 2013) (citation omitted).

This personal knowledge requirement extends to Rule
30(b) (6) trial testimony when the corporation that responded to
the Rule 30 (b) (6) subpoena is not a party at the trial. As
explained in an authoritative treatise, although a witness has
testified as the representative of the corporation during a Rule
30(b) (6) deposition, the testimony is not admissible at trial
without a “showing that the witness had personal knowledge of

the matters discussed in the deposition.” 8A Charles Alan
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Wright & Arthur R. Miller & Richard L. Marcus, Federal Practice

and Procedure § 2143 n.l (3d ed).

Here, Plaintiffs seek to exclude portions of Rule 30 (b) (6)
depositions taken of ten corporate designees that have been
designated by the Defendants as trial testimony.! Unless the
deponents were competent to testify about the matters discussed
in the designations based on their personal knowledge, the
designated portions must be stricken. The deposition testimony
designated by the Defendants must be admissible under the
Federal Rules of Evidence just as if the deponent were
testifying in person at trial.?

The Defendants do not contend, as a general matter, that
they established during the depositions that the witnesses had
personal knowledge of the topics to which they testified as
corporate representatives. It appears, based on the parties’
motion papers, that the Defendants subpoenaed the witnesses as
corporate representatives and made little or no attempt to

identify which if any portions of the testimony they elicited

1 The Plaintiffs have presented their objections to six of the
ten depositions in an Appendix A to this motion and objected as
well to the Defendants’ designations of deposition testimony
that are attached to the Pretrial Order.

2 The Defendants used only a third of the hours allotted to them
for depositions in this case. They have made no argument that
they did not have a sufficient opportunity to obtain relevant
testimony from witnesses with personal knowledge.
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during the Rule 30 (b) (6) deposition were based on the witness’
personal knowledge. The Defendants, as proponents of the
evidence bear the burden of showing its admissibility. It is
their burden to establish that their designated third-party
testimony is admissible as based on the witness’ personal
knowledge. Unless the Defendants can point to evidence that the
deponent was testifying based on personal knowledge and not
simply as the corporate designee for the deposition, the
testimony must be stricken. And, the testimony must be stricken
if it is unclear whether the witness had personal knowledge of
the events the witness recited or the processes the witness
described.

The Defendants oppose this motion with several arguments.
They contend that certain testimony is admissible because the
witness testified that she had reviewed the Rule 30 (b) (6) topics
and was prepared to testify to all of them. This is
insufficient to establish that the witness is competent to
testify as a trial witness on those topics.

The Defendants next contend that other admissible evidence
supports a finding that the deponent was testifying from
personal knowledge during the Rule 30 (b) (6) deposition. While
the Defendants should have established a witness’ personal
knowledge during the deposition, if the Defendants can point to

other admissible evidence establishing that the witness was
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personally involved in the events at issue such that it would be
reasonable to conclude that the deposition testimony on the
topic was given from that personal knowledge, the testimony may
be admissible. To the extent, however, that the Defendants seek
to offer otherwise incompetent deposition testimony because the
facts to which the deponent testified were confirmed by other
admissible evidence, their application is denied. The
confirmatory evidence must show that the witness has personal
knowledge.

Finally, the Defendants appear to argue that the testimony
is admissible because the Defendants never advised the witnesses
during their depositions that their testimony should be based
solely on their Rule 30 (b) (6) preparation and there is no reason
to conclude from the deposition testimony itself that it was not
based on personal knowledge. This is insufficient to lay a
foundation for the admissibility of the testimony. As noted
above, the burden is on the Defendants, as the proponents of the
evidence, to establish that the proffered testimony is
admissible as competent evidence based on personal knowledge.

In the absence of such a showing, admissibility will not be
presumed and the testimony is precluded.

Conclusion

Plaintiffs’ October 20, 2021 motion to preclude Rule

30(b) (6) testimony proffered by the Defendants as not based on
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personal knowledge is granted without prejudice to the
Defendants making the following showing. By November 19, the
Defendants must identify to the Plaintiffs their basis for
contending that any of the designated Rule 30 (b) (6) testimony of
the ten witnesses to which the Plaintiffs have objected was
based on personal knowledge. The parties shall thereafter
confer and by December 2, provide the Court with at most ten
exemplars representing any continuing dispute that they have on

this issue.

Dated: New York, New York
November 15, 2021
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United ptates District Judge
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