
UNITEJP ST ATES DISTRICT COURT 
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IN RE: /lVJ.ETHYL TERTIARY BUTYL 
ETHE~ ("MTBE") PRODUCTS 
LIABIIUITY LITIGATION 

'' 
---------+~------------------------------------------

This d~tument relates to: 
! i 

New Je~$ey Dep 't of Envtl. Prat. v. Atlantic 
Richfiel~ Co., 08 Civ. 0312 

---------+..------------------------------------------- )( I' 
I 

SHIRA) A. SCHEINDLIN, U.S.D.J.: 
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OPINION AND ORDER 

Master File No. 1:00-1898 
MDL 1358 (SAS) 
M21-88 

This is a consolidated multi-district litigation ("MDL") relating to 
I' 

contamftiation - actual or threatened - of groundwater from various defendants' 

use of t»e gasoline additive methyl tertiary butyl ether ("MTBE") and/or tertiary 
i ! 

butyl a~~ohol, a product formed by the breakdown of MTBE in water. In this case, 
Ii 
I! 

the Ne* Jersey Department of Environmental Protection ("NJDEP"), the 
! I 

Comm~ssioner of the NJDEP, and the Administrator of the New Jersey Spill 
I; 

Compe».sation Fund allege that Defendants' use and handling of MTBE has 
I 
I' 
I 

contattj~nated, or threatened to contaminate groundwater at service stations, 
I 

refiner~es, and terminals throughout New Jersey. Familiarity with the facts of this 

1 
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case is ~resumed for the purposes of this Order. 

Currently before the Court is Plaintiffs' motion for judicial approval 

of the Jµdicial Consent Order ("JCO"), which recites the terms of their settlement 

with Citgo Petroleum Corporation ("Citgo"). The JCO resolves all claims against 
! 

Citgo f~r $23.25 million. Several Defendants ("Non-Settling Defendants")1 

oppose/the JCO on the grounds that it does not account for Citgo's proportionate 

share of liability.2 For the reasons stated below, Plaintiffs' motion is DENIED. 

II. $ACKGROUND 

A. Plaintiffs' Claims 

Plaintiffs filed this lawsuit to recover damages for alleged MTBE 

, . Non-Settling Defendants include Chevron U.S.A., Inc.; Coastal Eagle 
Point ~~.·1 Company; Cumberland Farms, Inc.; El Paso Corporation (n/k/a El Paso 
LLC); $quilon Enterprises LLC; Exxon Mobil Corporation; Getty Petroleum 
Marke~tng, Inc.; Gulf Oil Limited Partnership; Lyondell Chemical Company; 
Motiv~;Enterprises LLC; Shell Oil Company; Shell Oil Products Company LLC; 
Shell Jttading (US) Company; Sunoco, Inc.; Sunoco, Inc. (R&M); and Unocal 
Corpo~ation. 

~ BP Products North America, Inc. and Atlantic Richfield Company 
I 

("BP") submit a separate opposition to the JCO on the grounds that BP and Citgo 
were t~e only defendants targeted at the Five Points Site - a trial site for which 
Plaintiffs claimed $15.2 million in damages. See BP's Memorandum in 
Oppos~t .. ion to Plaintiffs' Motion for Approval of the Citgo JCO ("BP Mem.") at 4. 
If the <bourt approves the JCO and Plaintiffs prevail at trial, BP worries that it 
would ]be allocated most, if not all, of the damages alleged at that site. See id. Like 
the otHer Non-Settling Defendants, BP contends that the JCO does not fairly 

I 

accou* for Citgo's share of liability. See id. at 1. 
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conta~iination in groundwater at 5,045 sites throughout New Jersey. Plaintiffs' 

Fourth !Amended Complaint ("Complaint") alleges two statutory claims under the 

' 

New Jtjrsey Spill Compensation and Control Act ("Spill Act") and four common 

law claµns against all Defendants. 3 Plaintiffs request ( 1) the costs of restoring 

MTBE~contaminated groundwater ("restoration costs"), (2) the costs of past and 

future ~TBE testing of all public water supplies, (3) the costs of past and future 
' 
' I 

treatm~rtt of all drinking water supplies containing detectable levels of MTBE, ( 4) 

I 

the cos~~ of past and future monitoring of other waters to detect MTBE, ( 5) the 
I 

' costs o~past cleanup and removal costs, and (6) attorneys' fees and costs.4 

' 

B. The Focus Sites 
! 

each s~lected ten focus sites. 6 Plaintiffs' experts submitted reports offering 

31! 

1 

Plaintiffs' common law claims include strict liability, negligence, 
nuisante, and trespass. See Complaint iii! 111-174. 

I 

' i See id. 

~ See Memorandum of Law in Support of Plaintiffs' Motion to Approve 
the JC~ as to Citgo Only ("Pl. Mem.") at 6. 

~ Plaintiffs dismissed their claims at one of Defendants' selected sites 
during !fact discovery. See Non-Settling Defendants' Memorandum in Opposition 
to Plai*tiffs' Motion for Approval of the Proposed JCO as to Citgo ("Def. Mem.") 

3 
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damage& opinions for the ten Plaintiff-selected sites and one Defendant-selected 

site.7 A$ to the remaining Defendant-selected sites, Plaintiffs' experts concluded 

that the costs of assessing damages would exceed the damages incurred. 8 

Plaintiffs allege that Citgo is responsible for MTBE contamination at 

four of ~e ten Plaintiff-selected sites: (1) the Skyline Service Center, (2) the Maple 

Shade qitgo, (3) the 5-Points Site, and ( 4) the HP Delta Service Station.9 As such, 

Citgo isitargeted at more Plaintiff-selected sites that any other Defendant. 10 

C. The Terms of the JCO 

After six months of negotiation, Plaintiffs settled with Citgo. Under 

the JCq,, Citgo would pay $23 .25 million for contribution protection and a release 
! 

at 6. 

7 See id. at 7. 

8 See Report of Plaintiffs' Expert, Robert Unsworth ("Unsworth 
Report'1), Ex. B to the Declaration of Lisa A. Gerson, Defendants' Counsel, 
("Gersq~ Deel."), at 42. 

II 

9 See Case Management Order ("CMO") 107, Ex. C to Gerson Deel., at 
1. 

1 ~ Other than Citgo, no Defendant has been identified at more than three 
of the Blaintiff-selected sites. See id. 
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from li~bility at all 5,045 sites in this case. 11 The JCO also entitles Non-Settling 

Defenqants to a settlement credit to be applied at trial. 12 The JCO adopts the Spill 

Act's qredit scheme for Plaintiffs' Spill Act claims and the common law credit 
i 

schem¢ for Plaintiffs' common law claims. 13 In addition, the JCO grants Citgo 
I 

contritJution protection under the Joint Tortfeasors Contribution Law, the 
I 

' 

Comp~rative Negligence Act, and common law principles. 14 

D. Non-Settling Defendants' Objections 

Non-Settling Defendants' objections are based on the unique way that 
i 

settlenients are treated under the Spill Act. 15 Under the Spill Act credit scheme, 
I 
I 

non-s4tling defendants receive a credit in the dollar amount of the settlement. 16 

i 

I 

Howe~er, under the common law credit scheme, non-settling defendants receive a 

11 See JCO, Ex. A to the Declaration of Leonard Z. Kaufmann, 
Plaintiprs' Cousnel, ("Kaufmann Deel.")~~ 5-6. 

12 See id. ~ 1 7. 

)3 See id. See also PI. Mem. at 19-20. 

)
4 See JCO ~ 17. 

15 See Def. Mem. at 1. 
i 

16 See N.J.S.A. 58:10-23:1 lf.a(2)(b) ("The settlement ... shall reduce 
the po~¢ntial liability of any other discharger ... by the amount of ... the 
settlenient. "). 
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credit b~sed on the settling party's percentage of liability as determined by the trier 

of fact. q 

Hypothetically, a jury could award Plaintiffs three hundred million 

dollars tpr their common law claims and ten million dollars for their Spill Act 

claims. !If the jury finds Citgo to be responsible for one-third of the total damages, 
! 

' 

Citgo wpuld be liable for $103.33 million. Non-Settling Defendants would pay 

$210 m~llion - the entire $10 million for the Spill Act claims and $200 million for 
! 

their coijnbined share of the common law claims. But they would receive a 

settlem~nt credit of $23.25 million. In that scenario, Non-Settling Defendants 
I 

would tjave no objection because the $23.25 million settlement credit exceeds the 
! 

$10 mil}ion they would have to pay for the Spill Act claims. 

If, however, the hypothetical is reversed, and the jury awards 

Plaintiffs ten million dollars for their common law claims and three hundred 
II 

million ~ollars for their Spill Act claims, damages for the Spill Act claims would 

far out\teigh the settlement amount. Even though Citgo is found to be liable for 
I 

one-thi~d of the total damages, again $103.33 million, Non-Settling Defendants 

1t See Town of Kearny v. Brandt, 214 NJ. 76, 100 (2013) ("In the wake 
of a pla~ntiff s settlement with one defendant ... 'a non-settling defendant's right 
to a cre~it [based upon an allocation of fault at trial] takes the place of contribution 
rights ektinguished by the settlement.'") (quoting Young v. Latta, 123 N.J. 584, 
595 (1~91) (citing N.J.S.A. 2A: 15-5.2(a))). 

-6-
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' 

would have to pay $306.67 million dollars of the $310 million verdict. Even with 

the $231.23 million settlement credit, Non-Settling Defendants would be out of 

pocket $283.42 million dollars, which is far more than two-thirds of the total 
I 

damag~s award. 18 

E. Plaintiffs' Damages Calculations 

On October 21, 2013, Plaintiffs published notice of the JCO in the 
I 

New Jetsey Register. 19 Non-Settling Defendants then provided comments to the 
I 
! 
I 

NJDEPj They objected to the JCO on the grounds that Plaintiffs had failed to 
I 

disclos~ i( 1) their total alleged damages, (2) how they determined Citgo' s fair share 
I: 
: 

of liabilfty, and (3) how Citgo's payment would be allocated among the four 
I 

identificlf Citgo sites or any of the other sites.20 

I 

On December 20, 2013, Plaintiffs formally responded to the 

commel)ts. First, Plaintiffs estimated their total damages for the 5,045 sites to be 
I 

I 
18

!.. As a compromise, Non-Settling Defendants have offered to waive 
their ob 

1

ections to the JCO if Plaintiffs agree to incorporate the common law 
scheme or all of their claims. See Def. Mem. at 4-5. Plaintiffs have declined this 
offer, w ich would effectively require them to override the Spill Act. See 
Plaintif s' Reply to Defendants' Oppositions to Plaintiffs' Motion for Approval of 
the ProBosed Citgo JCO ("Pl. Reply Mem.") at 4-5. 

19 See New Jersey Register at 45 NJR 10(2), Ex. G to Kaufmann Deel. 

20
: See 11/20/13 Exxon Mobil Comments (on behalf of multiple 

defenda~ts), Ex. H to Kaufmann Deel.; 11/20/13 Shell Comments, Ex. I to 
Kaufmaim Deel.; 11/19/13 BP Comments, Ex. J to Kaufmann Deel. 

-7-
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betweeni$1.99 and $3.32 billion, plus out-of-pocket costs.21 To arrive at this 
! 

estimate~ Plaintiffs' experts first calculated the average cost of restoration at the ten 
I 

I 

Plaintiff}selected sites to be $4,657,608 per site.22 Plaintiffs then multiplied that 
I 

cost by 498 because - according to Plaintiffs' recent groundwater sampling 
! 

- 498 ~f the 5,045 sites contained MTBE above 700 parts per billion ("ppb").23 

I 

Thus, dJmages at the 498 sites totaled approximately $2.32 billion.24 Plaintiffs 
! 
I 
I 

then assigned an average damages value of $50,000 to each of the remaining 4,54 7 
I 

sites, re~ulting in an additional $227.35 million in damages.25 Plaintiffs further 

i 

estimat~d that compensatory damages at these sites - outside of restoration costs 
I 

-woul~ total approximately $104 million.26 Finally, Plaintiffs assigned a twenty
! 

five per~ent contingency factor to "account for uncertainty."27 

i 

Second, Plaintiffs explained how they determined that $23 .25 million 

I 

2li 
1 See 12/20/13 NJDEP Response to Exxon Mobil Comments, Ex. L to 

Kaufmapn Deel., at 3. 
I 

22i See id. 
I 

231 See Pl. Mem. at 6. i 

i 
I 

241 See id. I 

I 
I 

2s! See id. at 7. 

26i See id. 

21! Id. 

-8-
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represtjnted Citgo' s fair share of liability. Plaintiffs found Citgo to be liable at only 
! 
i 
I 

128 oflthe 5,045 sites.28 They also considered Citgo's limited business operations 

in New Jersey, the number of Citgo-branded sites in New Jersey, the quantity of 

MTBEi .. containing gasoline in New Jersey, Citgo's potential defenses, Citgo's 

! 

willin~ness to settle early, the time-value of money, and the public interest in 
! 

settlen1ent.29 The final JCO was approved by the Commissioner of the NJDEP and 
! 

i 

the Ne~ Jersey Attorney General.30 

III. ~PPLICABLE LA W31 

' i 
i 

Under New Jersey law, a court will not "second-guess those 

judgmtnts of an administrative agency," like the NJDEP, which "fall squarely 
! 

within lthe agency's expertise."32 In fact, a court "will reverse the decision of an 

I 

admin~strative agency only if it is arbitrary, capricious, or unreasonable, or if it is 
I 
! 

See 12/20/13 NJDEP Response to Exxon Mobil Comments at 4. 

See PI. Mem. at 9-10. 

~o See 217 /14 Declaration of George Schlosser, New Jersey Deputy 
Attom~y General ("Schlosser Decl."),if 8. 

~ 1 New Jersey law applies to this case. See Menowitz v. Brown, 991 F.2d 
36, 40 1i(2d Cir. 1993) (Pursuant to section 1407 of title 28 of the United States 
Code Chection 1407"), a transferee district court "applies the substantive state law 
... of fhe jurisdiction in which the action was filed."). 

i 

h 

Div. 2©08). 
In re Steam Encroachment Permit, 402 N.J. Super. 587, 597 (App. 

-9-
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not sup~0rted by substantial credible evidence in the record as a whole."33 Despite 
i 

this def~tence, the court's review of an agency decision is "not simply a proforma 
I 

exerciseiin which [the court] rubber stamp[s] findings that are not reasonably 
i 

support~d by the evidence."34 

A court will approve an agency's decision to settle as long as the 
! 

settlemd111t is "fair, reasonable, and adequate."35 The standard to be applied "is not 
! 

whetherj the settlement is one which the court itself might have fashioned, or 

I 

considets as ideal, but whether the proposed decree is fair, reasonable, and faithful 
I 

' 
i 

to the o~jective of the governing statute."36 The court cannot simply "rubber 
I 
! 

stamp"~ settlement based on the arguments and recommendations of counsel.37 

' 

i 

Rather, l'[t]o make this determination, the factual record before the district court 
! 

must bej sufficiently developed."38 

! 

I 

3 ~ New Jersey Dep 't of Envtl. Prot. v. Gloucester Envtl. Mgmt. Servs. 
Inc., 5911 F. Supp. 2d 744, 753 (D.N.J. 2008) (citing P.F. on Behalf of B.F. v. New 
Jersey biv. of Dev. Disabilities, 139 N.J. 522, 529-30 (1995)). 

! 

3t In re Taylor, 158 N.J. 644, 657 (1999) (internal citations omitted). 
i 
I 

3i Alves v. Main,-Fed. App'x-, 2014 WL 1063957, at *2 (3d Cir. 
Mar. 2Q, 2014) (citing In re Prudential Ins. Co., 148 F.3d 283, 316 (3d Cir. 1998)). 

3~ 

1990). i 

3f 

38 

United States v. Cannons Engineering Corp., 899 F.2d 79, 84 (1st Cir. 

In re Matzo Food Prods. Litig., 156 F.R.D. 600, 604 (D.N.J. 1994). 

Id. (citing Girsh v. Jepson, 521F.2d153, 159 (3d Cir. 1975)). 

-10-
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When a court reviews a settlement that involves a Spill Act claim, it 

I 

should ~ook to the federal case law involving the Comprehensive Environmental 
! 

Respon~e, Compensation, and Liability Act ("CERLA") for guidance. 39 In fact, 
' 

CERCDA has been called the "federal analogue to the Spill Act."40 Under 

CERC4A case law, "[a] court should approve a consent decree if it is fair, 
i 

reasondble, and consistent with CERCLA's goals."41 

"In evaluating the fairness of a consent decree, a court should assess 

i 
both prpcedural and substantive considerations."42 "Procedural fairness requires 

I 

I 
I 

that set~ement negotiations take place at arm's length."43 "A court should 'look to 

I 

the negjotiation process and attempt to gauge its candor, openness and bargaining 
I 
I 
I 

balanc~~"'44 "Substantive fairness requires that the terms of the consent decree are 
! 

19 See, e.g., Reichhold, Inc. v. US. Metals Refining Co., 655 F. Supp. 2d 
400, 414 (D.N.J. 2009); New Jersey Dep 't of Envtl. Prat. v. Gloucester Envtl. 
Mgmt. 1Servs., Inc., 821 F. Supp. 999, 1009 (D.N.J. 1993). Plaintiffs and Non
Settlin~ Defendants agree that the Court should look to CERCLA case law for 
guidanpe. See BP Mem. at 9; PL Mem. at 14-15; Def. Mem. at 12-13. 

i 

to New Jersey Dept. of Envtl. Prat. v. Dimant, 418 N.J. Super. 530, 542 
(App. piv. 2011), aff'd as modified, 212 N.J. 153 (2012). 

~I 
I 
I 

2003).! 
i 

~3 

In re Tutu Water Wells CERCLA Litig., 326 F.3d 201, 207 (3d Cir. 

Id. 

Id. 

Id. (quoting Cannons, 899 F.2d at 86). 

-11-

Case 1:00-cv-01898-SAS-DCF   Document 4015   Filed 06/11/14   Page 11 of 28



based on 'comparative fault' and apportion liability 'according to rational 

estimat~s of the harm each party has caused. "'45 The court must "compare the 
I 

proportion of total projected costs to be paid by the settlors with the proportion of 
I 

liabilit~ attributable to them, and then to factor into the equation any reasonable 
I 

discoutjts for litigation risks, time savings, and the like that may be justified."46 

i 

"As lotjg as the measure of comparative fault on which the settlement terms are 
: 
I 

based i~ not arbitrary, capricious, and devoid of a rational basis, the district court 
I 

should pphold it."47 

IV. ~ISCUSSION 
I 
! 

Non-Settling Defendants do not dispute the procedural fairness of the 

JCO, wbich was the product of six months of arms-length negotiation.48 Instead, 

they ob~ect to its substantive fairness on the grounds that Plaintiffs have failed to 
! 

adequa~ely evaluate Citgo's proportionate share of liability.49 Defendants object to 

I 

4~ 

2000)).i 
Id. (quoting United States v. SEPTA, 235 F.3d 817, 823 (3d Cir. 

4t United States v. Montrose Chem. Corp., 50 F.3d 741, 747 (9th Cir. 
! 

1995) (piting United States v. Charles George Trucking, Inc., 34 F.3d 1081, 1087 
(1st Ci~. 1994) ). 

I 
! 

4t 
I 

SEPTA, 235 F.3d at 824 (internal citations and quotation marks 
omittecip. 

4~ See Pl. Mem. at 9. 

4~ See Def. Mem. at 4. 

-12-
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i 

Plaintiffs' calculation of total damages and to Plaintiffs' calculation of Citgo's 

share tjf those damages. I will discuss each objection in tum. 
I 

~· 

:, 

Plaintiffs' Calculation of Total Damages Is Arbitrary, Capricious, 
and Unreasonable 

First, Non-Settling Defendants object that Plaintiffs' total damages 

estima~e of $1.99 to $3.32 billion is unreasonable because of its large range.50 

' 

Non-S~tling Defendants assert that Citgo's proportionate share ofliability would 
i, 

be vasth different if the judgment were $1.99 billion than ifit were $3.32 billion.51 

! 

I 

Even t+ough Citgo is identified at more Plaintiff-selected sites than any other 
I 

defend~nt, Citgo's payment of $23.25 million would amount to only 0.7% of a 

I 

$3 .32 ~illion judgment. 52 

', 

I 

Second, Non-Settling Defendants object to the methodology Plaintiffs 
i 

used tol calculate total damages. Plaintiffs' calculation is based on a list of 498 
I 

! 

sites th~t is filled with inconsistencies.53 For example, the list includes only three 
i 

I 

of the t~n Plaintiff-selected trial sites.54 But it also includes one Defendant
! 

5p See id. at 2. 

511 
! See id. 

5~ See id. 
' 
i 
I 

5~ See id. at 15-16. 

5li See Plaintiffs' MTBE Sites with "Most Recent Maximum MTBE," 
Ex. E t~ Gerson Deel., at 10. 

13 
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selected isite where Plaintiffs' experts declined to conduct discovery. 55 

Furthertjlore, the list includes only sites were MTBE was supposedly detected 
' 

above 7?0 ppb during the latest round of groundwater sampling, but Plaintiffs fail 

to discl~se when that round occurred, the concentration of MTBE at any of the 
! 

' 

sites, or the pervasiveness of the contamination.56 

Aside from the list, Plaintiffs fail to support their assumption that the 

restoratl~n costs at the remaining 4,54 7 sites - where MTBE was detected below 
! 

700 ppbl, if at all - would be $50,000 per site.57 Because Plaintiffs have not even 
I 
' 

calculat~d damages at nine of the ten Defendant-selected sites, Non-Settling 

I 

Defend4nts assert that Plaintiffs offer no basis for this assumption. 58 

I 

Third, Non-Settling Defendants argue that Plaintiffs ignore the 
! 

I 

damage~ calculations of one of their own experts, Kevin Boyle. 59 Boyle used a 
! 

' 

I 

55! See id. 

5
, See Def. Mem. at 16-17. BP contends that Plaintiffs' use of 700 ppb 

as a thr~shold is arbitrary, and in any event, fewer than 498 sites meet that 
thresho~··. See BP Mem. at 17-20; Declaration of Robert Powell ("Powell Deel."), 
BP's ex ert, Ex. G to the Declaration of Andrew R. Running ("Running Deel."), ,-r 
13. Alt ough he used the same database as Plaintiffs and conducted the broadest 
search ~ossible, BP's expert identified only 401 sites with MTBE concentrations 
over 700 ppb. See Powell Deel. ,-r 13. 

I 
I 

5~ 
! 

' 58 
I 

5~ 

See Def. Mem. at 16-1 7. 

See id. 

See id. at 3-4. 

-14-
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differe~t methodology than Plaintiffs' other experts and calculated damages to be, 

on avetage, $7.32 million per site for the ten Plaintiff-selected sites.60 However, 

I 

Plaintiffs' other experts, Anthony Brown and Robert Unsworth, calculated 

damag~s at those sites to be $4.66 million per site. 61 Thus, Non-Settling 

Defen4ants argue that Plaintiffs have underestimated their damages by relying on 
I 

Browni
1 

and Unsworth, rather than Boyle.62 

Fourth, Non-Settling Defendants contend that Plaintiffs' total 
! 

i 
I 

damagf s estimate is based solely on "restoration costs" at the ten Plaintiff-selected 
I 

trial si~es. 63 Plaintiffs have failed to account for all other categories of damages 
! 

allege1 in the Complaint, including (1) the costs of past and future MTBE testing 

i 

of all tjublic water supplies, (2) the costs of past and future treatment of all 

I 

drinkitjg water supplies containing detectable levels of MTBE, (3) the costs of past 
I 
i 

and fu~ure monitoring of other waters to detect MTBE, ( 4) the past cleanup and 
! 

I 
I 

removfl costs, and (5) attorneys' fees and costs.64 

! 

1° See 11/7112 Expert Report of Kevin J. Boyle ("Boyle Rep."), Ex. D to 
the Ge~on Deel., at 3. 

i 

11 See, e.g., 1/9/13 Expert Report of Anthony Brown ("Brown Rep."), 
Ex. B ~o Kaufmann Deel., at 1. 

i 

t2 See Def. Mem. at 15. 

43 See id. at 14-15. 

44 See Complaint if if 111-17 4. 

-15-
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Plaintiffs respond that their total damages calculation is reasonable. 

Under the "bellwether" approach to discovery, the parties focused on nineteen trial 
! 

sites as 11a basis for their damages calculations.65 Plaintiffs contend that it was 
! 

impract~cal and unnecessary to conduct site-specific discovery at all 5,045 sites, 
I. 

given t~at CERCLA case law does not require precise damages estimates as a 
I 

conditiqn to settlement.66 

I 

Next, Plaintiffs assert that they were allowed to ignore Boyle's 

! 

damagef estimate because it merely provided a context for their claims. 67 Because 

! 

Plaintiffs do not intend to rely on his estimate at trial, they did not rely on it during 
I 
I 

the settl~ment process. 68 Finally, Plaintiffs contend that it was unnecessary to 
I 
I 

considet all potential damages categories listed in the Complaint before estimating 
Ii 

total da~ages. 69 Plaintiffs explain that most of the categories are "complementary" 

651 
!I 

See Pl. Mem. at 2. 

66
1

1 

See Pl. Reply Mem. at 1; 12-15 (citing Cannons, 899 F.2d at 88 
(stating ~at administrative agencies must be given "leeway to construct the 
barome~r of comparative fault"); Montrose, 50 F.3d at 745 ("[P]recise data 
relevant! to determining the total extent of harm caused and the role of each 
[potenti~lly responsible party] is often unavailable.")). 

671 
!! 

681 
I 

69 

See Pl. Reply Mem. at 8. 

See id. 

See id. at 9. 
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to restqration damages. 7° For example, if Defendants clean up and restore MTBE-
! 
i 
' 

contam!l.nated groundwater, the cost of testing and treating the drinking water is 
! 

dimini~hed. 71 Similarly, if Defendants restore the groundwater, the cost of 

monitoting is reduced. 72 

As an initial matter, Plaintiffs are free to ignore Boyle's damages 

i 

calculations, especially since they will not rely on them at trial.73 Plaintiffs are also 
I 

correct ]that they need not calculate damages that fall into overlapping or redundant 

I 
I 1p See id. 
i 

7~ See id. ! 

I 

7f See id. Plaintiffs also argue that their total damages estimate is 
reason~ble in light of other MTBE litigation. See Pl. Mem. at 8. For example, in 
New H~··mpshire, a jury determined total damages to be $816,768,018. See Special 
Verdie Form ("Special Verdict Form"), State of New Hampshire v. Hess Corp., et 
al., 03- -0550, Ex. D to Kaufmann Deel. Because New Jersey has 3.25 times as 
many cpntaminated sites as New Hampshire, Plaintiffs argue that New Jersey's 
total dajmage estimate should be 3.25 times that of New Hampshire's - or, about 
$2.65 ~illion. See Pl. Mem. at 8. However, in the New Hampshire case, seventy 
five pei·. ent of Plaintiffs' damages consisted of past cleanup or sampling and 
treatm . t costs. See Special Verdict Form. Here, Plaintiffs have not calculated 
such c sts or incorporated them into their total damages estimate. Even if they 
had, th'y may not blindly assume that New Hampshire's damages are directly 
compatjable to New Jersey's, but on a smaller scale. 

' 

1
} See PL Reply Mem. at 8. See Neverson v. Farquharson, 366 F.3d 32, 

45 (1st lcir. 2004) ("[W]hether to call a particular expert is normally the sort of 
strategip decision that is reserved for trial counsel."); Kelly v. Hendricks, No. 03 
Civ. 25~6, 2005 WL 2897499, at *9 (D.N.J. Oct. 31, 2005) ("[C]ounsel's decision 
not to ~all the expert witnesses was a strategic decision."). 

I 
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categoties for settlement purposes. At trial, Plaintiffs' experts may not testify 
I 

beyoncJ the scope of their reports, which include calculations for restoration 

damag~s only.74 Because they are precluded from introducing new calculations, 
! 

Non-S~ttling Defendants will not be prejudiced.75 

! 

However, Non-Settling Defendants' remaining objections raise 

seriou~ concerns about the fairness and reasonableness of the JCO. While total 

damag~s estimates need not be precise, Plaintiffs' estimate spans $1.33 billion. 
I 

More t~oubling are the inconsistencies with Plaintiffs' list of 498 sites, which serve 
I 

as the ~asis for their damages estimate. Seven of the ten Plaintiff-selected sites are 
! 

exclud~d from the list. 76 Meanwhile, the list includes at least one site where 
I 

Plaintitrs' experts conducted no discovery. 77 Plaintiffs offer no explanation for 
I 

I 

i4 See Allen v. Parkland Sch. Dist., 230 Fed. App'x 189, 195 (3rd Cir. 
2007) ~''[A] llowing [plaintiff's expert] to introduce an expert opinion beyond the 
scope ~f his treatment would have prejudiced the defendants and delayed the 
procee~ings."); Rockemore v. Amba Corp., No. L-1491-09, 2013 WL 1798739, at 
*3 (NJ Super. Ct. Apr. 30, 2013) ("It is well settled that an expert's testimony at 

I 

trial m~y be limited to opinions expressed within the expert's report provided as 
part ofldiscovery."). 

I 

I 15 Nevertheless, there may be some risk of prejudice if Plaintiffs can 
prove ~on-overlapping categories of damages, such as attorneys' fees, at trial 
withouf eliciting testimony from any expert. 

l6 See Plaintiffs' MTBE Sites with "Most Recent Maximum MTBE" at 
10. 

17 See id. 
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these i*consistencies, which raise doubts about the reliability of the entire list. Nor 

do the)(' explain how they determined that the average restoration costs at the 
! 

I 

remain~ng 4,547 sites to be $50,000. Based on the record, it is unclear how many 

of thesr sites - if any- are contaminated at all. As a result, the $50,000 estimate 
I 
I 

appear$ arbitrary. With such an incomplete record, it is impossible for me to 
! 

determ~ne whether the settlement is fair and reasonable. 
I 

$. Plaintiffs' Calculation of Citgo's Share of Liability Is Arbitrary, 
Capricious, and Unreasonable 

Non-Settling Defendants also contend that the $23.25 million 

settlentnt amount does not fairly or reasonably account for Citgo's liability.78 

First, trey assert that Plaintiffs' list of 128 sites associated with Citgo is 

I 

inconsilstent and unreliable.79 For example, the list includes only one of the four 

I 

Plainti,f-selected sites associated with Citgo.80 As such, Plaintiffs assessed Citgo's 
' 

I 

liabilit~ without considering damages at the Skyline Service Station site, the HP 
: 

Delta she, or the Five-Points site. This is especially problematic because Citgo's 
! 

liabilit~ at those three sites alone ranges from $16 million to $24.5 million 
! 

I 

I 
7

\ See Def. Mem. at 17-18. 
: 

7f See id. 
I 

8~ See MTBE Sites Affiliated with Citgo, Ex. F to Gerson Deel. 
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i 

accordipg to Plaintiffs' experts. 81 Therefore, Citgo's liability at just those three 
I! 

sites co~ld potentially exceed the $23 .25 million settlement amount. 
I 

Second, BP contends that Plaintiffs used inappropriate databases to 

generatf their 128 site list. 82 Specifically, they relied on an Environmental 

I 

Manag~ment System ("EMS") database, which is designed to allow "mapping" of 
! 

release 1,sites, and summarize the site's regulatory status, "discharge parameter," 
i 

' 

"progr~m interest," and regulatory violations.83 The EMS database does not 

I 

identif)j historic suppliers of gasoline to sites or link those suppliers with MTBE 

I 

releasd.84 Similarly, Plaintiffs' HazSites database merely stores soil and 
I 

i 

groundf ater laboratory test results. 85 It does not store information that identifies 

i 

parties tesponsible for MTBE releases or identify the stations' suppliers. 86 BP 
! 
I 

argues ~hat reliance on these databases caused deficiencies in Plaintiffs' list. 87 

i 

i 

81 See Brown Rep. at 1; 11/8/12 Expert Report of Robert Unsworth, Ex. 
C to K~~fmann Deel., at 41; Boyle Rep. at 3. 

i 

8~ 

8~ 
' 

See BP Mem. at 11. 

Id. 

See Powell Deel. ifif 5-13. 

See id. irir 9-13 

See BP Mem. at 12. 

See id. 
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Plaintiffs should have prepared a complete list by examining the NJDEP's site files 
I 

! 

and idehtifying MTBE releases and the suppliers during those release periods. 88 

'1 

Plaintiffs respond that they relied on "site-specific discovery" as well 

as inforim.ation from the databases to create their list. 89 Plaintiffs conducted 
I 

discov~ry on the ten Plaintiff-selected sites and one Defendant-selected site. They 

then "a~count[ ed] for such information on a statewide basis [] in the absence of 
I 
i 

site-sp~cific discovery on the 5,000+ other sites" by considering Citgo's "market 
! 

share" }or gasoline sold in New Jersey.90 Plaintiffs argue that this approach was a 
! 

I 

reason,ble alternative to conducting site-specific discovery at all 5,045 sites.91 

I Next, Plaintiffs argue that Non-Settling Defendants improperly 
I 

assume~ that Citgo is one hundred percent liable at all 128 sites.92 In fact, many of 
I 
I 

the site~ are associated with both Citgo and other defendants.93 For example, 
I 

I 

' 

8~ See id. 
i 

8~ PL Reply Mem. at 11. 
II 

9~ Id. 
! 

9) See id. I 

I 

i 

9t See id. at 12. 
! 

91 See id. 
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becausd BP and Citgo both supplied MTBE at the Five Points Site, Plaintiffs 
I 

I 

suggestithat they should share liability there.94 
I 

I 

Finally, Plaintiffs contend that the settlement amount is also based on 

relevan~ factors, such as the relatively small number of sites associated with Citgo, 
! 
! 

Citgo's iminor market share in New Jersey, Citgo's willingness to settle early, the 
! 
I 
I 

liability! of remaining Defendants, litigation risks, the certainty provided in 
I 

settlem~nt, the time value of money, the public interest in settlement, and Citgo's 
I 

potenti11 defenses.95 As for its potential defenses, Citgo argues that unlike other 

I 

Defend~ts, it did not own, lease, or operate any service station in New Jersey.96 

I 

Instead~ it merely supplied MTBE-containing gasoline that was refined by others.97 

! 

9~ See id. 

9~ See Pl. Mem. at 1, 9-10. Plaintiffs relied on the United States Energy 
Inform1tion Administration ("EIA") Prime Supplier data, which indicates that 
Citgo's_imarket share in New Jersey is four percent. See Citgo's Reply in Support 
of Plai9tiffs' Motion for Approval of the JCO ("Citgo Reply Mem.") at 3. 

I 

91 See Citgo Reply at 2. 
I 

9t See id. Citgo also insists it has a unique "ethanol defense" because it 
sold ga~oline blended with ethanol until 1986. See Citgo's Memorandum in 
Suppotj:of Plaintiffs' Motion for Approval of the Judicial Consent Order ("Citgo 
Mem."~ at 11-12. Although it intended to continue selling ethanol-blended 
gasolin~, it was forced to switch to MTBE-containing gasoline in 1986 because it 
could nb longer obtain a steady supply of ethanol. See id. 

I 
I 
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On the record before me, I cannot determine whether the $23 .25 

million isettlement amount represents Citgo 1 s fair share of liability. Plaintiffs 
! 

i 

reache~this amount based on a 128 site list that is replete with problems. First, the 
I 

list omi~s three of the four Plaintiff-selected sites where Plaintiffs claim Citgo is 

liable. '3ecause Citgo's liability at these three sites alone could exceed $23.25 
! 

millionJ Plaintiffs have severely underestimated Citgo's liability. Second, the list 
i 

I 

was generated from databases incapable of identifying historic suppliers of MTBE 
! 

at the ti~e of the releases. Plaintiffs attempt to compensate for their lack of site-
! 

specifiG knowledge by relying on Citgo' s reported market share of four percent. 
I 
I 
! 

But as ~itgo admits, if its share of liability was four percent of the total damages, it 
! 
I 

would ~e liable for $88 million.98 

! 

I 

! 

Plaintiffs insist that they gave Citgo a discount because "other 

defend4nts in addition to Citgo" were identified at some of the 128 sites.99 But 

they fa~] to identify which sites Citgo supplied at the time of the MTBE releases, 
! 

9~ See Citgo Mem. at 6-7. BP also contends that Citgo' s market share is 
! 

irrelevf.'nt to its liability under the Spill Act. Under New Jersey law, such liability 
must b based on a nexus to the site-specific discharges at the 5,045 sites at issue, 
not on • arket share. See New Jersey Dept. of Envtl. Prat. v. Dimant, 212 NJ. 153, 
177 (2 12) (holding that liability requires a "nexus" that "ties the discharger to the 
discharge that is alleged to be the, or a, culprit in the environmental contamination 
in issu~'''). 

9~ Pl. Reply Mem. at 12. 
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which qther Defendants supplied those sites at those times, or how to allocate 

liabilit~ among Defendants. Plaintiffs also claim that they considered the number 
! 

of sites jassociated with Citgo, Citgo's market share, Citgo's willingness to settle 

early, t~e liability of remaining defendants, litigation risks, the certainty provided 

in settltjment, the time value of money, the public interest in settlement, and 
! 

Citgo'sj arguments regarding its potential defenses. 100 While these are all 

! 

reason11ble factors to consider, the Court cannot approve the settlement without 

i 

first evMuating "the measure of comparative fault on which the settlement terms 
I 
I 

are bas~d." 101 Without a reasonable measures of both total damages and Citgo's 
I 

I 

share, rl cannot determine whether the settlement is fair and reasonable. 

t. Plaintiffs Cannot Justify the Settlement as an "Aggregate 
Settlement" 

Finally, Plaintiffs insist that the Court can still approve their 

settlemrnt as an "aggregate settlement," even without site-specific information on 
I 

over 5,~00 sites. 102 Plaintiffs note that this Court previously approved a multi-
1 

I 

!Po 
! 

' I 

See Pl. Mem. at 1, 9-10. 

1P1 SEPTA, 235 F.3d at 824 (quotations omited). Accord Montrose, 50 
F.3d atl747 (A court should "compare the proportion of total projected costs to be 
paid b~ the settlors with the proportion of liability attributable to them, and then to 
factor ihto the equation any reasonable discounts for litigation risks, time savings, 
and thel like that may be justified."). 

I 

1b2 Pl. Mem. at 20. 
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defend~t, multi-site settlement as an "aggregate settlement" in In re MTBE. 103 

There,~ found that "the estimate of each defendant's share of liability is not 
i 

relevatjt where allocation of liability under the settlement was done on an 

aggreg~te and not on a case-by-case basis, and where any non-settling defendant 
! 

that su~tains an adverse judgment at trial will receive the benefit of the entire 
! 

' 

aggrei(Jte amount paid in settlement as a setoff." 104 Plaintiffs insist that the JCO is 
I 

similarlbecause Non-Settling Defendants will be entitled to prove how the Citgo 
' I 

! • 

settle~t;mt proceeds should be allocated at tnal. 

In fact, the two settlements are dramatically different. The settlement 

in In r4 MTBE arose out of global settlement discussions that included 

i 

approx~mately seventy percent of the named defendants. 105 This Court held that 
! 
I 

plainti~fs did not need to estimate each settling defendant's share of liability, as 
I 

long a~ the aggregate settlement amount reasonably represented "the settling 
I 

defend~nts' estimated combined share of liability." 106 Here, however, Citgo is the 

I 

only sf ling defendant, and Plaintiffs are required to fairly estimate Citgo' s share. 
I, 

I 

11°3 Id. (citing In re Methyl Tertiary Butyl Ether (MTBE) Prods. Liab. 
Litig., f178 F. Supp. 2d 519 (S.D.N.Y. 2008)). 

I 

11°4 In re MTBE, 578 F. Supp. 2d at 529 (emphasis in original). 

li,05 See id. at 521. 
'1 

11°6 Id. at 534. 
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Furthermore, in In re MTBE, plaintiffs used reasonable and reliable 

methods to calculate the settling defendants' proportionate share. For example, 

during ~ettlement negotiations, plaintiffs provided detailed, site-specific 

explan~tions regarding their damages estimates. 107 They also explained how their 
i 

settlem~nt proceeds would be allocated across the sites. 108 In calculating total 
I 
I 

damag~s, Plaintiffs first relied on a study by the American Petroleum Institute 
! 
I 

("API"~ that calculated "high, low, and mean costs of treating wells contaminated 
I 

with MTBE for a ten-year period." 109 They then tailored the API estimates to the 
I 

I 

specifi~ contaminated wells in these cases, using "a standard linear regression 
i 
I 

I 

analysip to derive the estimated API cost for treatment at each well's flow rate." 110 

Finall~, plaintiffs assessed the characteristics of each well, and assigned each a 

I 

"grade1~ based on a number of site-specific factors, including flow rate, level of 

I 

detecti?ns, the length of time over which the detections occurred, how recently 
I 
I 
I 

detectipns have occurred, and the relationship of the detections to applicable 

101 
I See id. at 5 22 

See id. 

Id. at 524. 

j10 Id. 
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' 

regulat~ry standards. 111 

Here, Plaintiffs have conducted no site-specific analysis beyond 

eleven ~ial sites. Instead, they created an unreliable list of 498 sites to determine 

' 

total d~tnages. Without conducting any analysis of the remaining 4,54 7 sites, they 

assign9d a an arbitrary $50,000 damages value. Plaintiffs have sued Defendants at 

5,045 ~ites about which little or nothing is known. The fact that Plaintiffs consider 
! 

it "imphactical" to conduct site-specific discovery at these sites does not excuse 
! 

them f~om ensuring that the JCO is fair and reasonable. 

! 

V. !CONCLUSION 
I 

For the foregoing reasons, Plaintiffs' motion is DENIED. The Clerk 
i 

of the ¢ourt is directed to close this motion (Doc. No. 344). Plaintiffs may 
! 
i 

resubn1it the JCO for approval when they develop and present a more complete 
I 
I 

i 

record ~upporting the settlement. 
! 

Dated: 

! 

~ 11 

New York, New York 
June 11, 2014 

See id. at 523. 
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