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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

.............................................................. X]

13 Civ. 4596 (KBF)
IN RE LULULEMON SECURITIES :
LITIGATION, : OPINION & ORDER
e X

g HERINE B. FORREST, District Judge:

This fgja];jzg securitie sﬁ;ﬁctmn was commenced on July 2, 2013.
Following t Zappointment of lejd plaintiff and lead plaintiffs counsel on October [1,
2013] and the filing of a Consolidated Complaint on Igvember 1, 2013, lead plaint@

filed a Consolidated Amended Complaint (“CAC”) on January 15, 2014 with leave of

the Court. [[n the CAC, lead plaintifflalleges violations of [Section 10(b) of the

Securities ;change chand Rule 10b-5 thereunder by defendantd lululemon

athletica inc. (“lululemon.] or the “companmf”), flululemon| founder and director

4

Dennis J. Wﬂg, and former chief executive pfficer (‘CEQ”Y Christine McCormick

Day (Wilson and Day are hereinafter referred the “Individual Defendants”).

(CAC@ 153-57) ECF No. 28.) L laintiff also alle violations of Section 20(a

f the Securities Exchange Act against the Individual Defendants. (Id. 158-61.

Lead plaintifflalleges that stock declines related to the events at issue resulted in
investor losses of approximately $2 billion. |Id. ¥ 74.)
Boiled down to a summary version, leaEplaintiff alleges that fiffonly

lululemon had someone try on its black luon yoga pants before they @pped, it
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IN RE LULULEMON SECURITIES 13 Civ. 4596 (KBF) LITIGATION ORDER
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KATHERINE B. FORREST, District Judge: The Court provided the attached draft decision to the parties on the morning of April 4, 2014, in advance of the conference that took place later that day_ SO ORDERED. Dated: New York, New York April 18, 2014
t=--is . 1o-v-­KATHERINE
B. FORREST
United States District Judge
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would have realized they were sheer; similarly, if lululemon had only had someone

exercise in certain athletic wear (enough to produce sweat), it would have realized,

> o O -

that the colors bled. |As a result, lead plaintiff alleg hat defendants’ va

statements Izgfgrgng;jngg, inter alia, thd high quality pf lululemon’s productd and
steps @Mﬂmmslea .
[Chis narrative requires the Court] to ktretch allegations of, at most, corporate

mismanggement : N ur

e.g., Santa Fe Indus.. Inc. v, Green, 430 U.S. 462, 477-79 (1977)]

On February 18, 2014, defendants moved to dismiss the CAC in its entirety

GRANTED] and the CAC is DISMISSED in its entirety.k

=

Lead plaintiff, the Louisiana Sheriffs’ Pension & Relief Fund, has brought

E ALLEGATIONS IN THE CAC

thig action on pehalflof itself and those who purchased or acquired lululemon| stock
guring the perlo from September [7] 2012 through January 10, 2014 (the “Class

Period”). (CAC at 1.) Lululemon designs and makes athletic apparel. |Id. 4 20.)

q



#22. (62 chars) Deleted
Case 1:13-cv-04596-KBF Document 75 Filed 04/18/14 Page 2 of 40

#23. (101 chars) Changed From
We are not yet at a point when an apparel company's failure to
employ testing by live models renders 

#24. (8 chars) Changed From
touting 

#25. (6 chars) Changed From
false 

#26. (78 chars) Inserted
the steps the company took to fix the quality issues were materially false or 

#27. (22 chars) Changed From
It is only reasonable 

#28. (250 chars) Changed From
assume that if lululemon secretly knew that the (alleged) fix for its quality issues was simply to employ more people to wear its yoga pants and exercise, it would have done so-rather than the alternative oflosing $2 billion in market capitalization.

#29. (6 chars) Changed From
basis 

#30. (3 chars) Inserted
to 

#31. (3 chars) Deleted
to 

#32. (74 chars) Inserted
the key elements of a cause of action under Section 10(b) and Rule 10b-5: 

#33. (3 chars) Changed From
or 

#34. (69 chars) Changed From
Defendants are correct. For the reasons set forth below, defendants' 

#35. (163 chars) Inserted
became fully briefed on March 24,2014, and the Court held argument on the motions on April 4,2014.
For the reasons set forth below, defendants' motions to dismiss 

#36. (8 chars) Changed From
GRANTED 

#37. (5 chars) Changed From
 
1. 

#38. (16 chars) Deleted
purported class 

#39. (10 chars) Changed From
behalf of 

#40. (12 chars) Changed From
lululemon's 

#41. (4 chars) Changed From
12, 

#42. (7 chars) Changed From
(ld.'1 

#43. (473 chars) Inserted
1 Though lead plaintiff previously requested leave to amend in the event the Court was inclined to dismiss the CAC (see Opp. at 40 n.37, ECF No. 63), at the beginning of the April 4, 2014 oral argument, lead plaintiffs counsel stated that they were they were no longer "planning" to amend. (4/4114 Tr. at 5, ECF No. 72.) Accordingly, the Court does not address the issue ofleave to amend under Rule 15(a)(2).
2
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Among its most popular products are fitness pants made from a proprietary

material known as “luon”—an amalgamation of 86% nylon and 14% lycra. [Id. 9

21.) Before the Class Period, luon athletic pants accounted for jat least 17% g the

Lululemon does not manufacture luon or its products—it outsources those

functions to third parties on a contract basis. (Id. 4 22.) For the past ten years, th

1sed. Eclat Textile Co. =

company’s [luon| garments have been produced by

Eclat™)) (_i) The company’s robust sales of its agarel led to significant growth.
&H 31.) The price of its stock also rose significantly. (Id. § 33.)

%efendant Wilson founded lululemon in 1998 and has served as the
Chairman of the Board of Directors since that time. [Id, $17.) Wilson opened the
company’s first store in 2000, and the company went public in 2007. [Id. ¥ 20.)
Wilson| signed the company’s Form 10-K for fiscal year 7ith
d@ri.ng the Class Period| dd. [ 17.)

Defendant Day joined th iompany in 2008 and jwas promoted to CEQ in| July

s publicly announced. on June 10, 2013. m

of that [year] her resignation a

19 18, % Dfil signed fll of

e company’s Form 10-K’s and [Form 10-Q’s filed w
e SEC Al the ClaPoeriod. g4 1 18]

In basic outline, the CAC tells the following story: lululemon sold its clothing

products at price points higher than the competition based on quality as a

differentiating factor. (Id]Y ?@Prior to the Class Period, the company had

B
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=

experienced certain quality issues, and it continued to experience quality issues
during the Class Periodﬂ@he CAC alleges that, throughout the Class Period,
Iululemon had grossly deficient quality controls—primarily the absence of live

model testing—which, resulted in H recall of its signature product| black luon yoga

nts, in M (the “Black Luon Recall,” or the * Rte”} d 11 The‘%ﬁ

The CAC alleges that the Black Luon Recall resulted in a diminution in sales

revenue in the range of $40-45 million [fo the first and second quarters of 2013. [Id

Y L) These and othei quality I iss_Dﬁes during the Class Period are alleged to

have “halted the Company’s rockyeting growth, tarnished the Company’s brand, and

opened the door for its many competitors to seize market share.” (Id.) The CAC

alleges that [the company “failed to institute the most basic quality control

processes, e T 1Ay re i roduct re of high gualit

klever| confidential

o : AY 3 i § CAC| For
@ance, KELLI a former Assis F '\’[anager for Spec1ahzmg and Operations between September

0 and uary R013] stated that because of the company’s high price point, customers found
quality issu€s unacdeptable. Lhi_j 30.) CW 2, a Vice President of Product Operational Solutions at
lululemon’s headquartérs fro ptember 2011 through December 2012, stated that the company
failed to make quality contro] I‘lOI‘lty because it was focused mstead on growing its stores and
expanding ; ; 4 . dd. 9
34.) CW 3,|aSpurcing Manager between August 2012 and July 2013, responsible for certain nonk
yogd lines if gparel, stated that the company did not put in place structures needed for qualityE
procedures. hd_j CW 4 was also a Sourcing Manager from Huly 2007 through July 2012, who w
responsible f@anagmg part pf thd company’s supply chai@r sourcing finished products, and
managing factory relationshipﬁ&’ 4 stated that the company’s team was strained due to fast
growth and that this negatively impacted guality on certain occasions. kld,j CW 5, the company’s
Lead Raw Material Developtr from July 2011 through January 2013, w und and tested fabrics,
also stated that the company’s growth had impacted uality, and| that the Company’s jguality controls

were ‘very generic” “ineffective ” and “ad hae” (d 1?(5714 8]1_ f—

4
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try on its products prior to shipment. (Id, 4 2.) Thd CAC alleges that maintaining

high product guality was essential to the company’s ability to maintain the value

and reputation of its brand. (Id. 9 25.)

V . . . ) . .
from a series of quality failures| (Id. 4| the company claimed its

o

€@

“Vitasea” apparel contained and I@ase arine amino acids” that could reduce
stress and provide other health benefits to ngamrs, (Id. 9 37 Thjrd], rty testi
disputed khese assertions, and Wilson/|

admi that the company had not'itself tes ed the Vitasea products but had

instead trusted the claims of its suppliers% Y 37-38.)
In December 2010, the company had a second high-profile quality issue. (Id.
Ild 40.) Shopping bags utilized by the company were printed using ink that

@tained high lead content. |Id.) The bags had been made by a supplier in China.

IId.) In response to this issue,@ay told customers and investors that such product

=

quality issues would not occur in the future. (Id.)

o
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5
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&

In 2011 and 2012 unahty problems persisted. (Id.
41.) Inlate 2011 and early 2012 numerous customers complained that the colo?
dve from the company’s garments bled during exercise 1‘?3}191 fastness igsues”) and
that the leaching dye stained skin and hair and caused health concerns.B< -

42,) These problemd affected several different fabrics, including [luon, and resulted
in the company placing warnings on defective items, pulling the j

Two other quality issues occurred prior to the Class Period: one in the spring

of 2012 relating to swimwear that had both color fastness and sheerness fissues) and
another in June 2012 concerning elasticity in the waistband of men’s ath@c

horts.4 (Id. 94 44.

The CAC alleges that the company’s pxecutives— Indivi
Defendants—werd informed about each of tE@e quality control breakdowns.

Specifically, CW 2, a Vice President of Product Operational Solutions at the

company’s headquarters from September 2011 tgDecember 2012, stated that once

the severity of the quality issues became clear, Day received regular reports about

them. (Id] M4 B4, 46.) [Ac I W ; ) e” of r
== [—]

, L 7, 7. 7 s . .

3 BM\L]__a_fQLm_eLAsblsanM_anager for Specializing and Operations between September 2010 and

February 2013, stated that| ime,” i " “

[Mewlilemon’s] colored pantsl [ 41.) ﬂLdaWomensDam.gmaLh&a.dmmﬁmﬁm.@n&Zﬂu
L stated that te bleeding issue was a significant
pr oblem for the company that affected a 1arge amount of preduct. .JQ ﬂ& S..J‘Jnmm.p.am

4CW 9, a merchant in the company s Men s

(prior to the Class Period)] stated that the cjﬁg:phny did not catch the elasticity issue before the
shorts were shipped to stores; the CAC alleges/that as with the luon yoga pants, live model testing

would have revealed this problem. [I 45.)

= ¥
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2013, “ : » i 10, a
Quality Control Manager in the company’s Hong Kong office from September 2009
through July 2013, stated that when a quality control issue impacted numerous
items or required product not to ship or be removed from shelves, it would be

elevated to Day. (Id. Y 46, 53.) g;wl 5, the company’s Lead Raw Material
9 I Uy 2U] rough Ja ALy 24U

stated that Day had access to all

company and partner reports regarding the quality fof lululemon’d products prior to

shipment. (Id. [ 34, 46.)

/] to press reports and as stated by

CW 2, W%son would ['dip[] in and out of daily affairs” at the company, and,“his

fingerprints are all over the company’s policies and principles.] (Id. Y CW 5
stated ilson “still hald] his hands in the pot.” and that Wilson’s a?m was to
“dominate” and “throu i u i ense.” 1

139.)

company apologized for these problems in| a July 2012 letter from Chief Product
Officer Sheree [Waterson that wag posted on the company’s Facebook page. (Id. %
47.) The letter] s:ated that quality is the company’s hallmark] that th :ompany had
put fﬁtnng:mﬂtestmg procedures in [place” to xegj;jfymt_bg problem, and that all of the



#138. (11 chars) Changed From
~ 46.) C\V 

#139. (10 chars) Inserted
company's 

#140. (11 chars) Changed From
Developer, 

#141. (15 chars) Changed From
of lululemon's 

#142. (4 chars) Changed From
~'r 

#143. (10 chars) Changed From
According 

#144. (7 chars) Changed From
"dip 0 

#145. (5 chars) Deleted
that 

#146. (164 chars) Deleted
(ld. ~ 46.)
On June 10, 2011, Day told investors that "Luon has been the same for over 7 years" and that the company was "maniacal about protecting that standard." 

#147. (8 chars) Changed From
26.)
In 

#148. (50 chars) Changed From
Waterson relating to the color fastness issue and 

#149. (16 chars) Changed From
page, \Vaterson 

#150. (13 chars) Changed From
hallmark and 

#151. (10 chars) Changed From
stringent 

#152. (19 chars) Changed From
place. (ld.,r 47.) 


1:13-cv-04596-KBE__Document 74 Fil 4/18/14 P f

On the first day of the Class Period, September 7, 2012, Day told investors

that “[iln the end, quality is our key differentiating factor. It is what [lululemon]
stands for and what [lululemon] will always stand behind.” [Id. 9 25.) She also
stated that the company may have “pushed” the color limit too_far, the company’s
products were created with the “highest quality suppliers and manufacturers,” and
that the company stooq_behmd the quality of its products. (Id. IMI 47, 96.) She
further stated that tHe company was investing in additional people and equipment
and was focused on its capability to deliver quality products every step of the way,
and that she was “very comfortable now” with the product and the ability to
maintain quality. [Id. 4 48.) On September IL 2012] the company also filed 'Wlth the
SEC its Form 10- Jﬁ%’ the second quarter of 2012. [Id. 1 98] In that documégi: lthe
company| stated that it was the “leader in technical Emcs and quality D

construction.” [Id.)

During t@(ﬂass Period,

quality was the

E

everything we do.” (Id]Y 94.)
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On December |6, 2012] the company issued its earnings for the third quarter

of 2012 and reported@??% net increase in frevenue. (Id, § 101.) Duringa
conference call with wﬁmﬁm@rmhﬁj Day stated that the company

Quality issues persisted. In February and March 2013, customers began to
complain that certain brightly colored luon yoga pants would become see-through 0@
sheer when worn (the “sheerness issue”). [Id, ¥ 50.) Lululemon discounted the
price of the product and recommended tha@mtomers try them on prior to

purchase. (Id.)

In a March 18, 2019 press [release issued after the close of trading that day|

the company announce@ the Black Luon Recall due to the sheerness issue. [Id]q

»n L

51.) Inlthd press release, Day referred to the Recall as an |

that “ [i] always our first priority to protect the quality Eur fabrics that keep

our guest [sic] so loyal to our jproducts,” and stated that “[wle will accept nothing

5 Y

T} B . . g . . .

international sales growth. (See Allerhand Decl. Ex 28 at 12, ECF No. 49)
7

9
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"inconvenience" to lululemon's customers and 

#179. (13 chars) Changed From
products. We 

#180. (244 chars) Inserted
5 The text of Day's full statement indicates that this comment was made in response to a question about international sales growth. (See Allerhand Decl. Ex. 28 at 12, ECF No. 49.)
9
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E =

less than the very highest quality that we are known for.” (Id. {] 107.) [Che same
day. the company| posted hn FAQ on its website, which| stated u@m@ﬁam

r . ” “we are committed to providing tphaghest
quality products to our guests.” [(Id.)

In thd press release, the company stated that it had not been aware of the
widespread product defects fin itd black luon
Jlcgas that this fifoment o GlPand misleading becay

Material Developer from July 2011 through January 2013, the black luon,sheerness
issue had/‘definitely’ been “percolating” for b while] and the company’s luon pant:

E

£ A

were e through before it came out [publi alls 1d. 9 54.) Second, according to
CW 14 f A M - for Specializi 1C . |
:s I . o * " (13 n 3%

internally that the company had a “sheer luon” [issu ] ributed to exces



http:0.25-$0.27
#181. (2 chars) Changed From
r 

#182. (7 chars) Changed From
An FAQ 

#183. (34 chars) Changed From
on the company's website that day 

#184. (48 chars) Inserted
"the quality of
our products are paramount" and 

#185. (19 chars) Changed From
(ld.) In that same 

#186. (133 chars) Changed From
until March 11, 2013; however, C\V 5, the company's Lead Raw Material Developer from July 2011 through January 2013, stated that the 

#187. (262 chars) Inserted
bottoms until March 11, 2013. (Id.) The CAC alleges that this statement was false and misleading because of two statements attributed to CWs. First, according to CW 5, the company's Lead Raw Material Developer from July 2011 through January 2013, the black luon 

#188. (13 chars) Inserted
"definitely" 

#189. (8 chars) Changed From
awhile, 

#190. (254 chars) Inserted
the company's luon pants were "see through before it came out [publically]." (Id. ~ 54.) Second, according to C\V 1, a former Assistant Manager for Specializing and Operations between September 2010 and February 2013, in October 2012, Day "acknowledged" 

#191. (224 chars) Changed From
issue. (ld.'l 54.) There are no factual allegations that detail if, when, or how Wilson or Day knew about the black luon sheerness issue-or, if they did, the magnitude ofit-at any time prior to March 11, 2013.
The company's 

#192. (9 chars) Changed From
declined 

#193. (102 chars) Changed From
quarter; the Black Luon Recall had a 12% negative impact on 2013 earnings per share C"EPS") guidance. 

#194. (1 chars) Changed From
8

#195. (3 chars) Changed From
75 

#196. (7 chars) Changed From
9 of 40
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On March 21, 2013, the company filed its -

the SEC, (Id. 4 109.) In that documen‘c‘@e company stated that it wor ith

“leading independent inspection, verification, testing and certification company” to

“conduct[] a battery|pf testd before each season on our fabrics.’| [(Id. jl ET% The
o quality

=

compan emnhasize@\at it worked with vendors who were congtte

an! hics h : “« » oy “

company’s CEO., (Id. ¥ 74.)

fi ith i 1 ed th

company] had identified certain discrete ['gaps” in the company’d quality controls.

The CAC alleges that the [Recal] was jpecessaryl because the company did not

have sufficient quality control procedures in@ace including, for example, not

requiring live model testing for each product shipment. (Id. ¥ 52.) [CW 10.a

11


#197. (36 chars) Changed From
released its 2012 Form 10-K. (Id. ~ 

#198. (166 chars) Deleted
it referred to partnering with an independent testing company to insure quality. (Id.) In a conference call with investors later that day, the company stated that it 

#199. (146 chars) Moved
the company stated that it worked with a "leading independent inspection, verification, testing and certification company" to "conductD a battery 

#200. (9 chars) Changed From
of tests 

#201. (36 chars) Moved
before each season on our fabrics." 

#202. (8 chars) Changed From
<Id. ~r 

#203. (17 chars) Moved
27.) The company 

#204. (5 chars) Deleted
also 

#205. (73 chars) Moved
emphasized that it worked with vendors who were committed to quality and 

#206. (8 chars) Changed From
ethics. 

#207. (5 chars) Moved
(Id. 

#208. (8 chars) Changed From
~l 27.) 

#209. (8 chars) Changed From
gaps in 

#210. (11 chars) Changed From
(Id.,r 11L)

#211. (7 chars) Changed From
recall 

#212. (9 chars) Changed From
required 

#213. (20 chars) Changed From
examination. (Id. ~ 

#214. (5 chars) Changed From
CW 3 
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Quality Manager in the Hong Kong office 00

July 2013] stated that the company did not fregularly employ “industry standard

€0, CPLEINDEe

[¢] 3l 4

hd market reacted with surprise to the Black Luon

Recall] dd.

1 55.)
Ege 1ssues mmfght not be amenable to a quick fix. [Id.) The company stated that it

had [‘used| the same manufacturing partner on key @récs since 004, , . . [and the
| |

. L] Not the result ol changing manulactu S Or qualityv Ol Ingrealents

Analysts reported on continuing quality control issues, and that

7 . . . .
Lluiulemon WOrKIng SELY W N thneln 10 Unde and what nappened guring tne

period this fabric was made.” (Id. Y 56, Thg supplier, Eclat, stated in response

that shipments it made to the company were in [full compliancd with the company’s

broduction guidelines| (Id.[f]57.)
=

On| March 2 aApril 3_ 2013, the company stated that its [‘testing]
protocols were inplete kgng 1 the variables in fabric 1 @ whi

caused an “unacceptable level of sheerness.” |Id. 4 58.) Day @ted that the

In
=
-



#215. (8 chars) Changed From
require 

#216. (22 chars) Changed From
and instead performed 

#217. (5 chars) Changed From
on a 

#218. (243 chars) Changed From
best" basis. (Id. ~ 53.) CW 11, who worked in a store for the company from October 2009 through August 2013, stated that in the winter of 2012-2013, corporate managers informed store managers about widespread sheerness issues. (Id. ~ 54.)
The 

#219. (8 chars) Changed From
Recall. 

#220. (1 chars) Changed From
 

#221. (6 chars) Changed From
(Id.) 

#222. (5 chars) Changed From
used 

#223. (6 chars) Changed From
2004; 

#224. (205 chars) Inserted
defect] is not the result of changing manufacturers or quality of ingredients. [Lululemon is] working closely with them to understand what happened during the period this fabric was made." (Id. 1 56.) The 

#225. (12 chars) Changed From
conformance 

#226. (11 chars) Changed From
standards. 

#227. (2 chars) Changed From
~ 

#228. (37 chars) Changed From
After news articles appeared in late 

#229. (9 chars) Inserted
21, 2013 

#230. (6 chars) Deleted
early 

#231. (3 chars) Inserted
3, 

#232. (8 chars) Changed From
testing 

#233. (8 chars) Changed From
certain 

#234. (21 chars) Changed From
characteristics that 

#235. (7 chars) Changed From
(Id. ~ 

#236. (556 chars) Inserted
7 In support of the allegation that live model testing is an "industry standard," the CAC points to an unidentified "industry expert in production and manufacturing, who has acted as a manufacturing executive at several global apparel companies and who teaches university courses in apparel production and management." (Id. ~ 52.) According to this individual, it is "standard industry practice" to subject product samples to a battery of tests, including a "live model examination." <l.dJ
12
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company lacked “rigorous testing and quality processes” to test for “modulus

(stretch), weight, and tolerances,” and adequate mechanisms tg determine whether

the lycra chips to make luon were stale. [Id. 9 60.) The company also stated that it
had inadequate personnel monitoring ECDS work. [Id. 1.62.)

The CAC alleges that, according td former com@ny employees (@Mﬁ,_é}_,_a_nd
5)| the company hadﬁi&i’coo few resources tg overseeing m
functions MMM&MM@

functi W rke 8 (1 ) In additm@@_‘l&&am
that, the company did not disclose the type or nature of Eclat’s and SGS’s (a third

party testing company) quality

company's itori : “yer | and, according to |[CW] 5, the

company knew that hoth| Eclat Iandl SGS Wid not perform| certain tests @‘ d. 19 64-

|74
30 announced

Officer S_h_er_e;gWaEfson would be leaving. (Id. ¥ 66.) The company al
that it had instituted, additional testing procedures and devoted additional

resources to quality control. (Id. 494 67-68.) The company stated that “[oJur stand
for diff iation s t] i f our | > (d. 4113



#237. (65 chars) Deleted
9
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#238. (11 chars) Changed From
(Id. ~60.) 

#239. (48 chars) Changed From
(Id. 'I~ 62­63.)
Other 

#240. (33 chars) Changed From
certain of the CW's) stated that 

#241. (8 chars) Inserted
devoted 

#242. (3 chars) Inserted
to 

#243. (51 chars) Changed From
the quantity of product produced each year. (Id. ~ 

#244. (21 chars) Inserted
the CAC alleges that 

#245. (6 chars) Changed From
tests 

#246. (11 chars) Changed From
CW's 3 and 

#247. (31 chars) Changed From
Eclat was very lax and neither 

#248. (4 chars) Changed From
nor 

#249. (10 chars) Changed From
performed 

#250. (3 chars) Changed From
On 

#251. (8 chars) Changed From
3,2013, 

#252. (29 chars) Inserted
Chief Product Officer Sheree 

#253. (23 chars) Inserted
that it had instituted 

#254. (41 chars) Changed From
resources. (Id. ~'l 67 -68.) However, on 
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(19

. 74
of,luon pants (“Candy Stripe Wunder Unde ops”) due to sheerness.

L7, 1y - ) .
bE Resignation Annocuncement and Even n 2013-2014

‘Euiiag‘June [2] 2013, Day formally told the Board that she planned to

P

approximately 22%. which eliminated $2 billion in market capitalization. (Id. 9 74.)

/1 hat ly weren’t growi

that quality- r he compan t as the com y)] I(Id,j|,3'

On September 12, 2013, the companyv announced its second quarter 2013

fi&amgw a call with investors, Day stated that the company had

worked its way back from the setback related to the Black Luon Recall kId, 1121)

Dayl stated that the company continued to grow while maintaining high quality

i
=


#255. (20 chars) Inserted
a different type
of 

#256. (36 chars) Inserted
("Candy Stripe Wunder Under Crops") 

#257. (7 chars) Changed From
(Id.'1 

#258. (57 chars) Inserted
C. Day's Resignation Announcement and Events in 2013-2014

#259. (8 chars) Inserted
Friday, 

#260. (4 chars) Changed From
10, 

#261. (124 chars) Inserted
formally told the Board that she planned to resign. (Id., 89.) On Monday, June 10, after the close of trading, Day publicly 

#262. (133 chars) Changed From
'1 72.) Following that disclosure, lululemon's stock price dropped 22%, eliminating $2 billion in market capitalization. (Id. ~l 74.)

#263. (4 chars) Changed From
She 

#264. (443 chars) Inserted
stated that "the silver lining to [the Recall] was the big leap forward in our transition to owning our own technical standards and expertise," and that the company "really reinvented [its] whole quality control process end-to-end to make sure [it] was delivering a great pant." (Id.) In the following two days of trading, the company's stock price dropped by approximately 22%, which eliminated $2 billion in market capitalization. (Id.' 74.)

#265. (142 chars) Moved
On August 30, 2013, Wilson told the press that "we probably weren't growing that quality-control part of the company as fast as the company." 

#266. (7 chars) Changed From
(Id. ~ 

#267. (4 chars) Moved
35.)

#268. (221 chars) Moved
On September 12, 2013, the company announced its second quarter 2013 financial results; during a call with investors, Day stated that the company had worked its way back from the setback related to the Black Luon Recall. 

#269. (7 chars) Changed From
(Id.,r 

#270. (23 chars) Changed From
standards. (Id.'1 121.)
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the financial impact of the Recall and the company’s quality control corrections
1d be fully realized | behind it by the beginni f fiscal v 2014, (Id)

On October 31, 2013, the press reported another and different quality Iliﬂl.e

7

with th s pr —npillin h I balls of fabric hccumulate on

the surface of clothes. (Id. 4] 76.) The CAC noteg that an Lumm_wguml reported

that customers no longer trusted the company “to pr duce@e kind of clothing|that

J@i&m&l article, however, the company stated%&it did not have a broader problem

with product quality. (Id.)

On November B, ¢ , 1 i Ts ] ] remarked

that a wearer’s body @e might impact the performance of the lothing: the CAC

alleges i ‘ /i ¢ men’ h inst of th
Company’s i : ali ols.” 9 77.) A backlash to this comment

ensued, and _ pany a hatl Wilson would be

@Q{}iﬂd down as Chairman of the [Board| (Id. ] 78.) @
r 13, th C@pany hnn()@gnggd that it was cutting its

earning@guidanee lfor the fourth quartei ZOEby 830 million, or nearly 5%, because



#271. (22 chars) Changed From
issue: pilling (small 

#272. (33 chars) Changed From
accumulating on clothes). (Id. ~ 

#273. (66 chars) Deleted
10
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#274. (8 chars) Changed From
article 

#275. (33 chars) Changed From
the company's quality
claims but 

#276. (103 chars) Inserted
the company had become popular for." (Id.) In a November 2, 2013 Wall Street Journal article, however, 

#277. (5 chars) Inserted
that 

#278. (18 chars) Changed From
5, 2013, \\Tilson 

#279. (17 chars) Changed From
clothing. (ld.'; 

#280. (8 chars) Changed From
ensued; 

#281. (8 chars) Changed From
stepped 

#282. (26 chars) Changed From
Board on December 9,2013. 

#283. (2 chars) Changed From
I 

#284. (4 chars) Changed From
The 

#285. (4 chars) Changed From
cut 

#286. (12 chars) Changed From
in December 

#287. (16 chars) Changed From
almost 5%. (ld. 

#288. (404 chars) Inserted
The company attributed this decline in sales to its
15
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"increased focus on quality" and "a slow down in traffic to our stores" as a result of
the events of 2013, including the Recall and Wilson's comments. (Id. ~ 82.) The
company also stated that sales would be impacted in the third and fourth quarters
of 2013 as well as into 2014. (Id.) 
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of 2013 as well as into 2014. (Id.) The company also announced that it was putting

new procedures and resources in place to improve on quality control. [Id. 4 83.)
On January 13, 014,94 the company revised its fourth quarter revenue and

EPS projections downward due to a meaningful drop in sales. [Id. 9 85.)

announcement. (Id,) The next day, in a presentation at an industry conference, |
company siam&_t_ld was on the “path to implementing what will become best-1n-

class quality assurance at Lululemon.” [Id. ¥ 86.)



#289. (8 chars) Changed From
(Id. ~l 

#290. (6 chars) Changed From
2014, 

#291. (7 chars) Changed From
(Id.,r 

#292. (423 chars) Inserted
The company announced that it expected EPS for the fourth quarter of 2013 to be in the range of$0.71 to $0.73, instead of the previous December 12, 2013 range of$0.78 to $0.80, a drop of nearly 10%. (Id.) The company also announced that it anticipated net revenue to be in the range of $513 million to $518 million, a drop of approximately $22 million or nearly 5% since the company's December 12, 2013 announcement. (Id.) 

#293. (106 chars) Changed From
the company conceded that its product quality was not "the highest in the industry," and that the company 

#294. (8 chars) Changed From
(Id. ~r 

#295. (1813 chars) Inserted
D. Stock Sales by \Vilson during the Class Period
During the Class Period, Wilson sold over two million shares of company stock for more than $184 million. (Id. ~'r 17,87.) \Vilson entered into a Rule 10b5-1 trading plan in December 2012 (the "Wilson Trading Plan" or the "Plan"), (Id. ~ 88.)
The CAC alleges that Wilson's stock sales were "suspiciously timed" because a "significant portion"-l,OOO,OOO shares for a profit of $81 million-were on June 4-7, 2013. (Id. ~~ 89, 91.) On June 7, Wilson sold over 607,000 shares for
9 The Court notes that the Class Period alleged in the CAC ends on January 10, 2014. (ld. at 1.) 16
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approximately $50 million. (Id.'1 89.) The CAC also alleges that \Vilson's January
2013 sales "occurred shortly after the Company informed its store managers that it was first having sheerness issues with its Luon pants." (Id. ~ 90.)
The CAC also alleges that Wilson's stock sales were "suspicious in amount" because \Nilson sold 2.3 million shares through 17 transactions in two clusters during January 2013 and May-early June 2013, when under \Vilson's prior Rule 10b5-1 trading plan (entered into in June 2010), Wilson sold three million shares over the course of two years in 105 separate transactions. (ld. ~ 91.)
E. Stock Sales by Day during the Class Period
During the Class Period, Day sold almost 600,000 shares of company stock for more than $40 million. (Id. ~'I 18, 92.) Day did not trade pursuant to a Rule 10b5-1 trading plan. (Id. ~ 92.) The CAC alleges these stock sales were "suspiciously timed" because Day sold nearly 83,000 shares for $6.2 million on September 24-25,2012,71,000 shares for $5.2 million on December 10-14, 2012, and 41,000 shares for $2.9 million on September 18, 2013. (Id. '1'[ 92-93.)


Case 1:13-cv-04596-KBF Document[74 Filed 04/18/14 Page [LZ of 54

& E

approximately $50 million, (1 8 The CAC also all hat Wilson’

10b5-1 trading AC alleges t S W

and 41,000 shares for $2.9 million on September 18, 2013. (Id. Y4 92-93.)
II. MOTION TO DISMISS STANDARD

On a motion to dismiss, this Court accepts as true all well-pleaded factual

allegations, Ashcroft v. Igbal, 556 U.S. 662, 678-80 (2009), and draws all reasonable

inferences in lead plaintiff's favor. See Famous Horse Inc. v. 5th Ave. Photo Inc.,

624 F.3d 106, 108 (2d Cir. 2010). To withstand dismissal, a “complaint must

contain sufficient factual matter, accepted as true, to ‘state a claim to relief that is

11
E


#296. (2 chars) Changed From
11

#297. (3 chars) Changed From
75 

#298. (8 chars) Changed From
12 of 40


Case 1:13-cv-04596-KBF Document (74 Filed 04/18/14 Page [18 of 54

d

plausible on its face.” [[gbal] 556 U.S. at 678 (quoting Bell Atlantic Corp. v.

= I

4

Twombly, 550 U.S. 544, 570 (2007)).
“Threadbare recitals of the elements of a cause of action, supported by mere

conclusory statements, do not suffice.” [[gbal] 556 U.S. at 678. Thus, while “Rule 8

marks a notable and generous departure from the hyper-technical, code-pleading
regime of a prior era. . . it does not unlock the doors of discovery for a plaintiff

armed with nothing more than conclusions., 1d. at 678-79. m_hgrﬂ the well-

pleaded facts do not permit the c?)urt to infer more than the n_:gre possibility of
misconduct, the complaint has alleged—but it has not shown-—that the pleader is
entitled to relief.” Id. (internal punctuation omitted); see also Fed. R. Civ. P. 8(a)(2).
III. SECTION 10(B) AND RULE 10B-5 STANDARDS

Claims for violations of Section [LO(b) of the Securities Exchange Act and Rule

10b-5 thereunder sound in fraud. As a result, allegations supporting such claims

must meet the requirements of Rule 9(b) of the Federal Rules for Civil Procedure as

well as the Private Securities Litigation Reform |Act (‘PSLRA"™]| See Novak v.

Kasaks, 216 F.3d 300, 306 (2d Cir. 2000); Shields_v7. Citvtrust Bancorp. Inc., 25 F.3d

1124, 1128 (2d Cir. 1994). When these standards are_—c%mbined with the more

general standards applicable to ﬁﬂl@l@mﬂtions to dismiss under [Twombly
and Igball it is clear that plaintiffs must provide sufficient particularitytheir
allegations to support a plausible inference that it is more likely than not that a

securities law violation has been committed. MMWEMMM

. : ir 9


#299. (7 chars) Changed From
Iqbal, 

#300. (7 chars) Changed From
Iqbal, 

#301. (4 chars) Deleted
Id. 

#302. (9 chars) Changed From
"[Wlhere 

#303. (4 chars) Changed From
lOb 

#304. (5 chars) Changed From
Act. 

#305. (10 chars) Changed From
Citvtrust 

#306. (14 chars) Inserted
Rule 12(b)(6) 

#307. (7 chars) Changed From
Iqbal, 

#308. (2 chars) Changed From
12

#309. (3 chars) Changed From
75 

#310. (8 chars) Changed From
13 of 40
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For claims of securities fraud |L_1nder Section 10(b) and Rule 10b-5, p!ajnm’ﬁé

must adequately allege each of the following elements: (1)4 the defendants
ither made one of more misstatements of material fact, or omitted to state a
material fact that the defendants had a duty to disclosd (2) with kcienten (3} in
connection with the purchase or sale of securitie; 4) thatf)ne or ;ore plaiitiffs
relied upon [thd misstatement or omission: and (5) that such reliance was the

proximate c;@e of a plaintiff's loss (loss causation). Sed Lentell v. Merrill [Lynch| &
Co., 396 F.3d 161, 172 (2d Cir. Es); In re IBM Sec. [Litig,] 163 F.3d 102, 1@(&1

Cir. 1998).

a0 ap1ta QuD ) a ade]

Flolnd makes a statement by statinéﬁjﬁ[ﬂgﬂpu@s&zs of Rule 10b-5, the maker of

a statement is the person or entity w ultimate authority over the statement,

including its content and whether and how to communicate it.” 131 S. Ct} 296,
2302 (2011)] =

A, Actionable Misstatement or Omission

The first element of aRule 10bld securities fraud claim
requires an actionable misstment br omission. Wii;bgipegx to misstatements,1?
therd are [two componentd to this the statemenf must pe fal th

=

18 The Court also discusses the requirements for actionable omigsions in Section Al infra

19



#311. (44 chars) Changed From
under Rule 10b-5 in particular, a plaintiff 

#312. (5 chars) Inserted
that 

#313. (7 chars) Inserted
either 

#314. (10 chars) Changed From
disclose; 

#315. (40 chars) Deleted
the misstatement or omissions wm'e made 

#316. (23 chars) Changed From
the intent to mislead; 

#317. (33 chars) Deleted
the misstatement or omission was 

#318. (5 chars) Changed From
such 

#319. (10 chars) Changed From
loss. See 

#320. (6 chars) Changed From
Lvnch 

#321. (9 chars) Changed From
LitiK,., 

#322. (56 chars) Inserted
Plaintiffs must plead with particularity not only which 

#323. (169 chars) Moved
statement(s) were fraudulent, but also when and where the statements were made, why the statements were fraudulent, and the maker of the statement. See 15 U.S.C. § 78u-4

#324. (45 chars) Changed From
b)(1); :0Jovak, 216 F.3d at 306. 7 In Janu§, 

#325. (30 chars) Moved
the Supreme Court stated that 

#326. (7 chars) Changed From
"(o]ne 

#327. (29 chars) Moved
makes a statement by stating 

#328. (11 chars) Changed From
it" "[f]or 

#329. (190 chars) Moved
purposes of Rule 10b-5, the maker of a statement is the person or entity with ultimate authority over the statement, including its content and whether and how to communicate it." 131 S. Ct. 

#330. (113 chars) Changed From
at 2302.
13
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1. Falsitv
A violation of Rule 10b-5 

#331. (18 chars) Inserted
Section 10(b) and 

#332. (3 chars) Changed From
-5 

#333. (20 chars) Changed From
of omission.5 There 

#334. (16 chars) Changed From
several aspects 

#335. (9 chars) Changed From
element: 

#336. (21 chars) Deleted
must be false and it 

#337. (13 chars) Changed From
be materiaL6 
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= =]

lim.t&mm&and actionable. Se’e %asie Inc. v. Levinson,

statement must be material] Neithegimmaterial false ktatements noz material true

1 Falsity

iolation of Section 1 nd Rul - 1sed on misstatementg,

cannot occur unless an alleged material misstatemenf, was false at the time it was

made. See San Leandro Emergency Med. Grp. Profit Sharing Plan v, Philip Morris

_C;Q_S_.,_IL_C_., 75 Fw (2d Cir. 1996) (explaining that “plaintiffs have not
alleged circums%aes to show that the defendants lacked a reasonable basis for
their optimistic, but qualified predictions as to the company’s future performance”).
A statement believed to be true when made, but later shown to be false, is
insufficient. Id. In such a circumstance, there is a lack of actionable falsity. Put

another way, without contemporaneous falsity, there kan bd no fraud. Id.; see also

Novak, 216 F.3d at 309 (fraud by hindsight is not actionable). “[F]alsity is a failure
to be truthful—it is not a misapprehension, misunderstanding, or mistake of fact at

the time a statement was made.” San Leandro, 75 F.3d at 813; see also C.D.T.S.

No. 1 & A. T|£J] Local 1321 Pension Plan v. |L}BS AG, No. 12 Civ. 4924 (KBF), 2013

6576031, at *3
Wy

The Second Circuit has repeatedly stated that plaintiffs must do more than

simply assert that a statement is false—"“they must demonstrate with specificity

why that is so.” Rombach v. Chang, 355 F.3d [L64, 174] (2d Cir. }ZQQ%)I (emphasis

added); accord Kleinman v. Elan Corp., ple, 7(l F.3d 145, 152- 53 (2d IQLLI 2013).

B
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\Vhere a plaintiff asserts the falsity of a statement of belief or opinion, the
plaintiff must plead that it "was both objectively false and disbelieved by the defendant at the time it was expressed." Fait v. Regions Fin. Corp., 655 F.3d 105,
110 (2d Cir. 2011); see City of Omaha, Neb. Civilian Emps.' Ret. Sys. v. CBS Corp., 679 F.3d 64,67-68 (2d Cir. 2012) (stating that Fait's "reasoning applies under Sections 10(b) and 20(a) of the 1934 Act"). "Statements regarding projections of future performance may be actionable ... if they are worded as guarantees or are supported by specific statements of fact, or if the speaker does not genuinely or reasonably believe them." In re IBM Corp. Sec. Litig., 163 F.3d at 107 (citations omitted).
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Where a plaintiff asserts the falsity of a statement of belief or opinion, the

110 (2d Cir. 2011); see Citv of Omaha Neb. Civilian Emps.’ Ret. Svs. v. CBS Corp
Sections 10(b) and 20(a) of the 1934 Act”), “Statements regarding projections of

Similar to the falsity %tatements, omissions are only actionable if a

defendant is under a duty to disclose information and fails to do so. See Levitt v.

J.P. Morgan Sec., Inc., 710 F.3d 454, 465 (2d Cir. 2013). “To be actionable, o
course, a statement must also be misleading. Silence, absent a duty to disc@%, 18
not misleading under Rule 10b-5.” Basic, 485 U.S. at 239 n.17. Section “10(b) and
Rule 10b-5 do not create an affirmative duty to disclose any and all material

information.” Kleinman, 706 F.3d at 152 (citing Matrixx Initiatives, Inc. v.

Siracusano, 131 S. Ct. 1309, 1321 (2011)). Disclosure 1s not required simply because

an investor might find the information relevant or of interest. Kleinman, 706 F.3d

at 153 (citing Resnik v. Swartz, 303 F.3d 147, 154 (2d Cir. 2002)).
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1:13-cv-04596-KBFE__Document 74 Fil 4/18/14 P 22 of

24 - “ITlh i r i
Rule 10b-5 liability because upon choosing to speak, ond must kpeak truthfully
about| material fissues.” Caiolav ’

misstatement or omission must he material| Basic, 485 U.S. at 238. That is, there

must be a substantial likelihood that a reasonable person would consider the fact

misstated or omitted important in connection with a contemplated securities

transaction. Id.; Azrielli v. Cohen Law Offices, 21 F.3d 512, 518 (2d Cir. 1994); In re

Espeed, Inc. Sec. Litig., 457 F. Supp. 2d 266, 279 (S5.D.N.Y. 2006),

Material facts are those that may affect the desire of investors to buy, sell, or

hol@secummeq Castellano el Young & Rubicam, Inc., 257 F.3d [171, 18(| (2d Cir.

01) As the Supreme Court has stated, “[t]he question of mat@dﬁ;y, it is
universally agreed, is an objective one, involving the significance of an omitted or

misrepresented fact to a reasonable fnvestor”] TSC Indus., Inc. v. Northway, Inc.,

=

B
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426 1.S. 438, 445 (1976). Courts have been “careful not to set too low a standard of

materiality, for fear that management would bury the shareholders in an avalanche
of trivial information.” Matrixx, 131 S. Ct. at 1318 (internal quotation marks and

citations pmitted)] “When contingent or speculative future events are at issue, the

materiality oflthose events depends on a balancing pf both| the indicated probability
that the eve@will occur and the anticipated magni@ie of the event in light of the
totality of company hctivity.] Castellano, 257 F.3d at 179 (internal quotation marks
and citations pmi No single fact or event is determinative of the materiality

=

“[R]osy predictions,” or statements that are loosely optimistic regarding a

inquiry. Id.

company’s well-being, have been found to be too vague and general to be actionable.
See. e.g. Novak]| 216 F.3d at 315 (“statements containing simple economic
projections, expressions of optimism, and other puffery are insufficient”); see also
Rombach, 355 F.3d at 174 (unfocused expressions of puffery and corporate optimism
not hetionable)| Such statements, or “puffery,” are not actionable because they ar
“too general to cause a reasonable investor to rely upon them.”}] See, e.g., [ECA] 553
F.3d lt] 206 [general statements regarding g reputation for integrity and highl

disciplined ement processes constituted non-actionable puffery)] Lasker

v. New [York Statd Elec. & Gas Corp., 85 F.3d 55, 59 (2d Cir. 1996) (holding

statemen@@ that company would not “compromise its financial integrity,” touting its

“commitment to create earnings opportunities,” and that these “business strategies

here are aspects of the concept of pufferv that also bear on the issue of actionable falsity under
BERecurities laws, because courts (and investors) are often unable to evaluate whether such vague
Foneral statements are in fact “true” or “false.’]

b
=
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[would] lead to continued prosperity,” “consist of precisely the type of ‘puffery’ that

this and other circuits have consistently held to be |inactionable.”): CD.T.S., 2013
WL 6576 . ing effec
B. Scienter

Scienter is the mental state embracing an intent to deceive, manipulate, or

defraud by the maker of a statement. See [Tellabs| Inc. v. Makor Issues & Rights,

Ltd., 551 U.S. 308, 319, 323 (2007). When deciding a motion pursuant to Rule
12(b)(6), a court must decide whether all facts taken together—that is, collectively—

give rise to a strong inference that a maker of a statement acted with scienter. [d|

at 323. The question is not, therefore, whether any individualized statement
“scrutinized in isolation” meets this standard. Id. A plaintiff,adequately plleged
scienter “only if a reasonable person would deem the rence of scienter ;ggm
and at least as compelling as any opposing inference one could draw from the facts

alleged.” Id. ht 324 (emphasis added)]

Facts giving rise to a strong inference of scienter can be alleged by (1)

pleading the motive and opportunity of the maker of a statement to commit thg

. ) . ) . . -
fraud, or (2) strong circumstantial evidence of conscious misbehavior or

recklessness. Kalnit v. Eichler, 264 F.3d 131, 138 (2d Cir. 2001); accord Novak, 216

F.3d at 311. Motive and opportunity require plausible allegations that the maker of
a statement could, and had the likely prospect of, realizing concrete benefits by the

misstatement. See Shields, 25 F.3d at 1130. Allegations limited to the type of
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“corporate profit” motive possessed by most corporate directors and officers do not
suffice. See Kalnit, 264 F.3d at 139. “[Tlhe ‘motive’ showing is generally met when
corporate insiders allegedly make a misrepresentation in order to sell their own
shares at a profit.” ECA, 553 F.3d at 198.

Assertions of conscious mishehavior or recklessness can also satisfy the

scienter requirement of Section 10(b) and Rule 10b-5. TNE&_@M{L{&M

plead motive, its allegations regarding conscious misbehavior or recklessne

citation omitted), Conscious misbehavior generally consists of deliberate, illegal

behavior. Novak, 216 F.3d at 308. Recklessness requires allegations that a

defendant’s conduct was ['highly] unreasonable and constituted ['an| extreme

departure from the standards of ordinary kard to the extent that the danger was

either known to the defendant or so obvious that the defendant must have been

aware of |i1;.” South Cherry Street, LLC v, Hennessee Group LLC. 573 F.3d 98, 109

. 8ee ¢ Rothman v. Gregor, 220 F.3d 81, 90 (2d Cir. 2000); Novak,

216 F.3d at 308; Chill v. Gen. Elec. Co., 101 F.3d 263, 269 (2d Cir. 1996)

(recklessness can be found in instances of “[e]gregious refusal to see the obvious, or
to investigate the doubtful”).

Plausible allegations that a defendant had facts at his disposal contradicting
material public statements, but then ignoring such facts or proceeding despite

them, can be sufficient to plead recklessness.%S_eg Novak, 216 F.3d at BO&—&O&

!. - : . . Y 3 : : 3 ~ j



#397. (213 chars) Inserted
Where a plaintiff fails to plead motive, its allegations regarding conscious misbehavior or recklessness "must be correspondingly greater." Kalnit, 264 F.3d at 142 (internal quotation marks and citation omitted). 

#398. (7 chars) Changed From
highly 

#399. (3 chars) Changed From
an 

#400. (6 chars) Changed From
care, 

#401. (8 chars) Changed From
it. See 

#402. (1 chars) Changed From
 

#403. (16 chars) Changed From
308-309 ("Where 


1:13-cv-04596-KBF Document 74 Fil 4/18/14 P 26 of 54

“Wherd plaintiffs contend,defendants had access to contrary facts, they must

specifically identi@he reports or statements containing this finformation.” Id. at

1o all recklessness.” Kurj I

168, 184 (S D.N.Y. 2012)| Allegations pf corporate mismanagement, however, are

Freudenberg v, E*Trade Fin, Corp., 712 F. Supp. 2d 171, 197-98 (S.D.N.Y. 2010)
(citing Tellabs, 551 U.S. at 323).

C.____Loss Causation

in ; ion is alsq an essential element of a Section 10(b) and

Rule 10b-5 claim for private plaintiffs. but thid fequirement is not meant to impose
a great burden. See Dural [Pharms.|Inc, BouL’z&éI [I.ﬂ,@, 346-47 (2005)]

s heightened pleading

the nd Circuit has not vet determined whether these standards lv to

essentially combined” In re eSpeed Inc Sec Litie 4537 F Supp. 2d at 282 292 (citations omitted)
Though the Court diseusses these requirements separately infra. it notes that much of ite analvsis ag

to these elements is therefore overlapping.

26
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692 F.3d 34, 38 (2d Cir. 2£112),| A short, plain statement that provides defendants

with notice of the loss and some notion of the causal connection to the alleged

Svs., Inc,. No. 11

plaintiff's loss; or (i) facts sufficient to apportion the losses between the disclosed
and concealed portions of the risk that ultimately destroyed an investment.”
Lentell, 396 F.3d at 177, Accordingly, adequately] pleading loss causation requires

more than merely alleging that a company’s shares declined substantially in value

proximate to the revelation of the falsity of some prior statement. See Dura, 544

U.S. at 343.

|\|E
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A plaintiff can make this showing “by alleging that the market reacted
negatively to a ‘corrective disclosure,” which revealed an alleged misstatement’s

falsity or disclosed, that allegedly material information had been omitted.” In re

AOL Time@arner, Inc. Sec. Litig., 503 F. Supp. 2d 66, 677 (S.D.N.Y. 2007). Such

the journalists’ opinions.” Omnicom, 597 F.3d at 512

IV. SECTION 20{A) CONTROL PERSON LIABILITY STANDARD
Section 20(a) of the 1934 Act imposes liability on “control persons.” Section

20(a) provides:
Every person who, directly or indirectly, controls any person liable under any
provision of this chapter or any rule or regulation thereunder shall also be
liable jointly and severally with and to the same extent as such controlled
person to any person to whom such controlled person is liable, unless the
controlling person acted in good faith and did not directly or indirectly induce
the act or acts constituting the violation or cause of action.

15 U.S.C. § 78t(a). To sustain a claim of control person liability under Section 20(a),

plaintiffs must prove by a preponderance of the credible evidence that (1) there was

a primary violation by a controlled person, (2) the “controlling” defendant controlled

the primary violator, and (3) the defendant who is alleged to be the controlling

B
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Such a corrective disclosure must "reveal some then-undisclosed fact with regard to the specific misrepresentations alleged in the complaint." Cent. States Se. & Sw. Areas Pension Fund v. Fed. Home Loan Mortg. Corp., 543 F. App'x 72,75 (2d Cir. 2013) (internal quotation marks omitted) (quoting In re Omnicom Grp., Inc. Sec. Litig., 597 F.3d 501,511 (2d Cir. 2010». "A negative journalistic characterization of previously disclosed facts does not constitute a corrective disclosure of anything but the journalists' opinions." Omnicom, 597 F.3d at 512.
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person was, in some sense, a culpable participant in the controlled person’s fraud.

See ATSI, 493 F.3d at 108.

Courts in the Second Circuit have found that a primary violation combined

with a sufficient level of control constitutes pulpable participation] See, e.g., SEC v.

First Jersey Sec., Inc., 101 F.3d 1450, 1472 @Cir. 1996) (“plaintiff must show a

primary violation by the controlled person and control of the primary violator by the

targeted defendant”); In re Refco| Inc. Sec. [Litig.] 503 F. Supp. 2d B_ll.ﬁﬂ (S.D.N.Y.

2007); In re Alstom SA, 40@ Supp. 2d 43@18’? (S.D.N.Y. 2000)A

V. DISCUSSION

Lead plaintiff alleges that defendants collectively, and Wilson and Day
individually, misled investors by making repeated glaims as to the quality ‘gf

lululemon’s mﬂﬂ&m_the_famfmmm@dmmgwele hmuﬁl -

According to lead plaintiff, defendants’ actionable @Mnmmmmmm
to investors include the [following|

e Statement #1: The company’s quality level was the “highest in the industry”
(CAC [l 94) [from| the company’s website];
e Statement #@The company was the “leader in technical fabrics and quality

construction” (id. [94 98, 102) [from| the Form 10-Qs [filed on| September 7 and

=

. Statement@ “Quality” was the company’s “key differentiating [factor’| from

its peers (id. |19 96, 113) [from the September [7. 2019 investor c@nd April

December

3, 2013 press ;elease];
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o Statement #4: “[D]elivering quality to our customers is a critical factor in our

market place differentiation” kﬁl 9 109) [from the‘%m_m_-m_ﬂmlﬂax
2012 filed on,March 21, QQ_L&]E -

e Statement #5: “Quality o@ur products is paramount” and “superior” (id. Y
107, 109) [from thd March 18, 2013 IEAQ_and_th_ﬂm_lD_Kﬂn_ﬁsgaLmarB
2012 filed QnMagh 21. 2013]] g

o Statement #6: The company’s products were created using the “highest

quality suppliers and manufacturers” @ 49 48, 96) [from the September 7,

2012 investor call]; and,

e Statement #7: The company “partner[ed] with a leading independent
inspection, verification, testing and certification company” to “conduct a
battery of tests” on its products and that the company’s ability to offer

“superior products” was due to its “close collaboration” with “third-party

suppliers” [id. 9 109) [from the Form 10-K for fiscal year 2012 filed on,March

21, Ro13]| d
(Opp. at 1%01? No. 63.)'9 Lead plaintiff asserts that these statements are

“irreconcilable with Lulu@mn’s actual and undisclosed quality control practices,

and are thus actionable.” (Id.)

I8 The Court focuses on these seven statements hecause they are the statements that [lead plaintiff

e CAC and were referenced at oral areument: for the same reasons set forth infr§_ %ev are also
not actionable,

30
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A. Immaterial Pufferv
The vast number of allegedly actionable misstatements by lululemon are simply puffery-the bird plumping up its feathers. Though the bird may think it appears bigger and stronger, that does not mean the cat is persuaded that the bird is any less vulnerable. No reasonable investor would base a decision regarding a securities (as opposed to yoga pants) purchase on statements using words such as "highest quality suppliers and manufacturers," "superior products," "highest in the industry," "leader in technical fabrics and quality construction," "delivering quality," "quality of our products is paramount" and "superior." No reasonable investor would take such statements as factual statements of actual truth, let alone guarantees.
Statements too general to support a reasonable investor's reliance are not actionable. See ECA, 553 F.3d at 205-206 (general statements regarding a
22
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Further, in 
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A Falsity
In| order o adequately plead falsity, lead plaintiff must allege that the
Ldmﬁﬂiitam@nﬁﬂmm_mj false at the time they were jmade or failed to

)

plaintiff must allege that Jululemon’s product quality was not “superior,” that the
company was not a mwmmwj that the
company did not “deliver quality,” and so [forth| Defendants argue that the CAC’s

allegations as to falsity are fatally defic defendants argue that the excerpts

included in the CAC are taken out @:ontext and that, in context, they are it most

=

14 The only] statements | i /i i
March 21 Z!ZIE.EQ_tm lr hat Wilson signed——Statements #4 #5 _and # f | ilson thu
cannat be found lig ran atemen he e are no parti ]

EMMWWM&&Z&WM
Litig., No 07 Civ 11225 (RJIS) 2012 W1, 4471265, at.*9-11 (SDNY Sept. 28 2012} [n ye Smith

Barney Transfer Asent Tatio 884 F Suvpp. 24 152 164 (SD NY 2012): Inre Fannie Mae 2008 Sec
Litie 891 F Supp. 2d 458 473 (S D N.Y. 2012); Citv of Roseville Emps.’ Ret, Svs, v
EnergySolutions. Inc. 814 F. Supp. 24 ’%Q"} 417-18 (8 D NY 20]])

Rombach 355 F.3d at 174: San Leandro 75 F.ad at 811.12. Lasker. 83 F.3d at 59. see also In re

Austl & N7 Banking Grp Litd Sec JTitig,. No 08 Civ. 11278 (DL.C), 2009 WT, 4823923 at *11

SDNY Dec 14 2009) “‘general statements about [the company's] rick management practices and
controls” WMMWMMMWMMM
control
bf_e_u mmmmmmmmmmmmmmwmm

Mwwﬁ.@ﬁ%ﬂaiﬂﬂmmwu
mni@.r aparticular statement of belief of opinion |

material. See ECA 553 F 3d at 206 Neverthele \Eﬁﬂ]P Court declines to reach the issue of whether
the CAC adeqguately pleads materiality.
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#472. (79 chars) Changed From
to withstand dismissal, the alleged misstatements must be alleged to have been 

#473. (6 chars) Changed From
made. 

#474. (27 chars) Inserted
lead
plaintiff must allege 

#475. (20 chars) Inserted
lululemon's product 

#476. (10 chars) Changed From
"leader," 

#477. (4 chars) Changed From
on. 

#478. (23 chars) Changed From
deficient. In support, 

#479. (18 chars) Changed From
of proper context 

#480. (8 chars) Changed From
plainly 

#481. (3 chars) Changed From
of 

#482. (42 chars) Changed From
or belief and as such could not be false. 
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non-actionable statements of opinion or belief| Defendants also argue that many of

these statements contain cautionary or forward-looking language and, since the

future is unknowable, similarly h_rﬁl not be false.
The Court agrees. The Court summarizes the s¢ statements highlighted
in lead plaintiff's opposition brief,discusses falsity asﬁ:ﬂﬁ
1 The Statements
The webpagd quoted in Paragraph 94 of the CAC (Statement #1), [located on
the “Careers” portion of the company’s website| states that the quality o

lululemon’s products is the “highest in the ndustry.] (Allerhand Decl. Ex. [Lat

g E

Entry 2, Ex. 27, ECF No. 49.) The page also states that “it’s our job to ensure every

any point ion, ] : Wi 27.) Paragraph 94

hlso quotes another webpage, located on| the “Education” portion| of the company’s

1. Ex. 26) That page also stated the following: “Because our products are

made for humans, by humans, sometimes products don’t quite turn out the way we

imagined. If we made too much or we have products with visual or minor functional

defects, we make them available through our factory outlets lhind the occasional

contains arison of each ata and additional language i {ocument: emaini
exhibits o Allerhand [Declaration|fnclude the documents themselves.) There are
numerous additional quotes this Courtlcould in e to add to its overall determination of lack of
falsity, including accompanying cautibnary and-forward-looking qtatements]ﬁ%m
Express Co., 604 F.3d 758, 765-66 (2d Cir/R010) (describing PSLRA safe har orforforward-looking

statements), —
32



#483. (6 chars) Changed From
could 

#484. (6 chars) Inserted
seven 

#485. (19 chars) Deleted
to this motion and 

#486. (361 chars) Changed From
ll
11 In the interest of space the Court does not quote from each of the documents containing the alleged misstatements. The Court refers to the Declaration of Joseph S. Allerhand and accompanying exhibits. (Exhibit 1 contains a comparison of the alleged misstatements and additional language in the document; the remaining exhibits attached to the declaration 

#487. (6 chars) Changed From
which 

#488. (25 chars) Changed From
industry," also contains 

#489. (286 chars) Changed From
26.)12
In context, the website posits a belief in high quality compared to unnamed others in the "industry," along with a clear acknowledgement that product defects do occur. In fact-and important with regard to the amount of attention lead plaintiff gives to the Black Luon Recall-the 

#490. (22 chars) Changed From
of the CAC comes from 

#491. (23 chars) Changed From
and "Careers" portions 

#492. (14 chars) Changed From
website. (Se~ 

#493. (261 chars) Moved
the following: "Because our products are made for humans, by humans, sometimes products don't quite turn out the way we imagined. Ifwe made too much or we have products with visual or minor functional defects, we make them available through our factory outlets 

#494. (5 chars) Changed From
.... 

#495. (127 chars) Changed From
Decl. Exs. 26, 27.)
24
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quality construction." (Allerhand Dec!. 

#496. (217 chars) Moved
include the documents themselves.) There are numerous additional quotes this Court could include to add to its overall determination of lack of falsity, including accompanying cautionary and forward-looking statements

#497. (4 chars) Inserted
See 

#498. (58 chars) Moved
Slayton v. Am. Express Co., 604 F.3d 758, 765-66 (2d Cir. 

#499. (9 chars) Changed From
2010).
23

#500. (32 chars) Moved
Case 1:13-cv-04596-KBF Document 

#501. (3 chars) Changed From
75 

#502. (20 chars) Moved
Filed 04/18/14 Page 

#503. (21 chars) Changed From
24 of 40
The website 
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warehouse sale| [For products that just don’t make the grade (i.e. the function is

compromised) we work with -and ~ h ’ TI%])

defects —
lead plaintiff devotes to the Black Luon Recall in th —the website implies that
such defects occur and with enough regularity to have t ,,s:ed policy as to
how th h ith actions rangi in ou r

removal from all shelves into the recycle bin. In context, it is unreasonable to read

fabrics ammahtmm.nngml fact appears after a clear statement offbelief

as Mgmmml by third parties (note the passive voice): “We! Eielieve that 0@
brand i egnized as premium in our offerings of run and v ssortment, as well
as a leader in technical fabrics and jyuality construction.” (Id] Ex. 2 at 13, Ex. 3 at

MWMMM statement is undeniably a
r;@arence to a belief as to what third parties think about the kompany and its

pmdm;@_l not an_a_sfﬂumﬂ guarantee by the company as to a fact. IAS is the case



#504. (134 chars) Moved
For products that just don't make the grade (i.e. the function is compromised) we work with deBrand to reuse and recycle the product."

#505. (307 chars) Inserted
(Id.)
In context, the company's website posits a belief in high quality compared to unnamed others in the "industry," along with clear acknowledgements that product defects do occur. In fact-and important with regard to the amount of attention lead plaintiff devotes to the Black Luon Recall in the CAC-the 

#506. (268 chars) Moved
website implies that such defects occur and with enough regularity to have an established policy as to how they are handled, with actions ranging from sales in outlet stores to total removal from all shelves into the recycle bin. In context, it is unreasonable to read

#507. (20 chars) Inserted
these statements on 

#508. (3 chars) Moved
the

#509. (10 chars) Inserted
company's 

#510. (8 chars) Moved
website 

#511. (10 chars) Deleted
statement 

#512. (10 chars) Moved
regarding 

#513. (41 chars) Changed From
"highest in the industry" as a guarantee 

#514. (41 chars) Moved
of no product defects.
Statement #2, from

#515. (14 chars) Inserted
the company's 

#516. (12 chars) Moved
Form 10-Q's 

#517. (3 chars) Changed From
in 

#518. (9 chars) Moved
September

#519. (2 chars) Inserted
7 

#520. (12 chars) Moved
and December

#521. (3 chars) Inserted
6, 

#522. (29 chars) Moved
2012, is also extracted from 

#523. (7 chars) Changed From
larger 

#524. (66 chars) Moved
context. In both Form 10-Qs, the statement lead plaintiff focuses 

#525. (6 chars) Changed From
on in 

#526. (40 chars) Moved
fact appears after a clear statement of 

#527. (8 chars) Changed From
opinion 

#528. (43 chars) Moved
by third parties (note the passive voice): 

#529. (4 chars) Changed From
"Ve 

#530. (137 chars) Moved
believe that our brand is recognized as premium in our offerings of run and yoga assortment, as well as a leader in technical fabrics and

#531. (30 chars) Changed From
12 Notably, the quote used in 

#532. (10 chars) Changed From
12.) This 

#533. (9 chars) Changed From
company, 

#534. (2 chars) Changed From
a 

#535. (104 chars) Changed From
This is pure puffery -aggrandizement based upon the purported views of others. See ECA, 553 F.3d at 206.
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plaintiff, the CAC is “devoid even of conclusory allegations that defendants did not

679 F.3 - it] ] :

Statement #3, which referd to quality as a key differentiating factor, comes

from ﬁajmni&bﬂ;ﬁm_t_hd September 7, 2012 investor call and n thg April 3,
2013 QSS elease] (Allerhand Decl. Exs. 8, 24.) Mgg_jm;mmﬁ&alm
contain impBQmanL context. Op|the September (012 investor call, in the sentence
uwwm quality hd a differentiating fgr, she
wmmnmmmhﬂﬁ t@company’s products are [‘madd
by humans and thereforg not always we Wi h EJ
right when we fajn short.” (Id| Ex. .24@4) In the April ress release, [Day’d
reference to quality as hé;f&m%ng_ﬁaﬁ&uﬂ immediaielyﬁm&i})y the E

“We have been building

e

capacity in the product organization, and we recognize that continued investment in
this segment of the business is required to support our future.” [Id| Ex. B at 7.] In
context, these statements are not guarantees of absolute quality@all ti@s; Ith_eyl
are statements of goals or beliefs| along with explicit recognition of the possiby of

product defectd and the need for continued investment in [these aspects of the

Statement #4, from the | - ile h21

2013, contains d similar statement] regarding quality as a differentiating factor. Tid.
ﬁ id surrounded by important pdditional

Ex. 4 at 23.), Here, too, fhe

=


#536. (10 chars) Changed From
referring 

#537. (2 chars) Changed From
a 

#538. (7 chars) Inserted
in the 

#539. (61 chars) Changed From
release, both of which contain important additional context. 

#540. (3 chars) Changed From
In 

#541. (8 chars) Inserted
7, 2012 

#542. (5 chars) Deleted
same 

#543. (27 chars) Changed From
in which Day mentions that 

#544. (3 chars) Changed From
is 

#545. (35 chars) Changed From
repeats the website statement that 

#546. (5 chars) Changed From
made 

#547. (10 chars) Inserted
therefore 

#548. (14 chars) Changed From
perfect. (ld. 

#549. (8 chars) Inserted
3, 2013 

#550. (4 chars) Changed From
the 

#551. (44 chars) Changed From
the means of differentiation is accompanied 

#552. (9 chars) Inserted
followed 

#553. (11 chars) Changed From
following: 

#554. (5 chars) Changed From
(ld. 

#555. (4 chars) Changed From
8.) 

#556. (6 chars) Changed From
these 

#557. (19 chars) Changed From
a goal and belief, 

#558. (7 chars) Changed From
defect 

#559. (25 chars) Changed From
the product organization.

#560. (56 chars) Changed From
March 21, 2013 earnings release and Form 10-K, contains 

#561. (11 chars) Changed From
statements 

#562. (19 chars) Inserted
(Id. Ex. 4 at 23.) 

#563. (32 chars) Changed From
both statements are immediately 

#564. (45 chars) Changed From
context. For instance, in the Form 10-K, the 
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language. Thd statement appears in a discussion of the Black Luon Recall, and is
followed by a statement regarding fthe recent additions of|personnel fin “Quality
Control” and other groupd that the @mpany Fexpect[s]] to “solidify” I@Lﬂﬂm

company did not believe this expectation at the time| See |[CBS Corp.. 679 F.3d at

Statement #5—that the company’s products have superior quality—lalso must

! " I [£3 " b 1‘

found in the context of surrounding statementg regarding product quality issues,
’ i 1 i

the company’s discovery of those issues and concern due to its commitment to

quality, and jtg attempts to remediate fthd issues. (Allerhand Ex. 1-2

74 . .
he FAQ notes that] because quality is “paramount,” Ee company,

e E
gathered its ‘internal experts and leaders [immediately to get an understanding of
the issue.| (.E Ex. 29 at 1.) With this sur@nding contextual language,

paramount equates to “importance,” not attained perfection.



#565. (18 chars) Changed From
adding additional 

#566. (81 chars) Changed From
and leadership
25
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#567. (10 chars) Changed From
"expects" 

#568. (101 chars) Changed From
quality consistency. (Id. Ex. 4 at 23.)
Forward-looking statements such as these are non-actionable. 

#569. (38 chars) Changed From
Rombach, 355
F.3d at 174.
In context, 

#570. (21 chars) Changed From
is contextualized by 

#571. (145 chars) Inserted
in the corresponding documents. The reference to "paramount" quality in the March 18, 2013 FAQ is found in the context of surrounding statements 

#572. (9 chars) Changed From
products 

#573. (4 chars) Inserted
its 

#574. (6 chars) Changed From
those 

#575. (139 chars) Changed From
5 at 1.) Further, in the FAQ document referenced in the March 18 press release and posted on the company's website, are the statement that 

#576. (4 chars) Deleted
has 

#577. (10 chars) Inserted
"internal 

#578. (55 chars) Changed From
to "get an understanding" of the product defect issue. 

#579. (567 chars) Inserted
The reference to "superior" quality in the Form 10-K for fiscal year 2012 is offered as a statement of the company's belief (that the CAC does not allege was not genuinely held). The section in which "superior" is found begins with the statement "[w]e believe the following strengths differentiate us from our competitors and are important to our success," and the relevant sentence states that "[w]e attribute our ability to develop superior products to a number of factors ...." (ld. Ex. 4 at 2-3.)
35
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Statement #6, from the September 7, 2012 investor call, refers to using the
highest quality suppliers and manufacturers. |As is described above with respect to
Statement #3, Day also noted that] the company’s products hrd made by humans and
hre thug not always perfect on this call]l (Id. Ex. 24 at 4.) 1@‘6 is no way to
i@erpret
instead| agarantee of jno defects in the company’s products]

Statement #7, fro%%:he [Form 10-K for fiscal vear 2012] refers to the company
working with a third party to ir@pect and test its products. and that this



#580. (57 chars) Changed From
This statement appears alongside the statement regarding 

#581. (6 chars) Changed From
being 

#582. (10 chars) Changed From
therefore 

#583. (9 chars) Changed From
perfect. 

#584. (48 chars) Changed From
this statement of human imperfection as instead 

#585. (14 chars) Changed From
infallibility.

#586. (43 chars) Changed From
March 2013 earnings release and Form 10-K, 

#587. (419 chars) Changed From
products in the context of a hope ("strive") to provide functional fabrics. This forward-looking statement about actions the company is in the process of taking is non-actionable. See Rombach, 355 F.3d at 174.
26
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Despite the fact that the context of the statements reveals their intended
limitations, lead plaintiff argues that the confidential witnesses 

#588. (58 chars) Changed From
corroboration that they were nonetheless false when made. 
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Recall. and [were] know Defendants.| (Opp. at 16.) [lmplicit in this statement,
as defendants note. is a concession that] none of the CWs are alleged to have been

and misleading under the following theorv: every ti ndant ke publicly

allegations attribu to the CWs support such a theoryv of liabilitv.

No CW| sets forth facts that suggest that any of the alleged statementg were
false when fthey were made. ] ircuit has r that ©

Il

adequate basis for believing that the defendants’ statements were false.” Novak,

216 , r he CWs is alleg he “maker’] of pny of the

alleged misstatements, and it is the facts known to, and the intent of, the maker of
the

statements of belief or opinion. See CBS Corp,, 679 F.3d at 67-69 (affirming

dismissal of {

statements where the ¢ laint was “devoid even of conclusory allegations that

defendants



#589. (8 chars) Changed From
Notably,

#590. (295 chars) Changed From
confidential witnesses is the "maker" of any of the statements, and it is
the facts known to, and the intent of, the maker of the statements which is
ultimately relevant. In any event, there are several issues with lead plaintiffs
reliance on these confidential witnesses.
None of the witnesses 

#591. (69 chars) Changed From
supporting a reasonable inference that either Wilson or Day knew the 

#592. (15 chars) Deleted
he or she made 

#593. (1230 chars) Changed From
made.
For instance, CW 1 was a former Assistant Manager for Specializing and Operations between September 2010 and February 2013; CW 1 stated that because of the company's high price point, customers found quality issues unacceptable. (CAC'I 30.) This does not demonstrate the falsity of any alleged statement.
CW 2, a Vice President of Product Operational Solutions at lululemon's headquarters from September 2011 through December 2012, stated that the company failed to make quality control a priority because it was focused instead on growing its stores and expanding reach. (Id. -rr 34.) At most this indicates that quality control could have been a higher priority-that the company could have done better. It does not indicate that the company failed to do anything at all with respect to quality, nor that it was not doing that which it said it was doing (Q&, dedicating additional resources to quality control).
27
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GW 3, a Sourcing Manager between August 2012 and July 2013 responsible
for certain non-yoga lines of apparel, stated that the company did not put in place
structures needed for quality procedures. (Id.) There is no indication that this
witness 

#594. (606 chars) Changed From
any knowledge about the luon yoga clothing issues that form an
important part of the events in the CAC; and in any event, this is simply a
statement of opinion as to what this individual believes (well after the fact).
CW 4 was also a Sourcing Manager, from July 2007 through July 2012, responsible for managing part of the company's supply chain for sourcing finished products and managing factory relationships. C\V 4 stated that the company's team was strained due to fast growth, and that this negatively impacted quality on certain occasions. (Id.) Nothing about this information undermines the truth 

#595. (145 chars) Changed From
any of the company's statements; moreover, this witness is not alleged to have been employed during the period of key events in 2013, or to have 
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= E



#596. (268 chars) Changed From
in a position to have had a broad understanding of what was happening in various parts of the company other than his or her functional area.
CW 5, the company's Lead Raw Material Developer from July 2011 through January 2013, who found and tested fabrics, also stated 

#597. (560 chars) Changed From
had impacted quality. (Id.) C\V 8, a Quality Assurance Manager in IT at headquarters from September 2008 through August 2013, stated that in the winter of 2012-2013, Day stated to employees that the company's growth had led to a sacrifice in quality. (Id. ~r 35.) At most, both of these witnesses describe an impact on quality, which is entirely consistent with the company's acknowledgement of
28
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quality issues and the need to fix them; it does not indicate a total lack of quality
controls of 

#598. (1690 chars) Changed From
kind.
C\V 10, a Quality Control Manager in the company's Hong Kong office from September 2009 through July 2013, stated that when a quality control issue was "bad," in that it impacted numerous items, required products not to ship, or to be removed from shelves, it would be elevated to Day. (ld. ~ 46.) The knowledge of G\V 10 is entirely consistent with the company's repeated statements that its products are made by humans and if they are defective, they will take them off the shelves; that Day knew about instances in which this occurred is not sinister and does not lead to an inference of falsity of the asserted statements.
Finally, CW 11, who worked in a store for the company from October 2009 through August 2013, stated that in the winter of 2012-2013, corporate managers informed store managers about widespread sheerness issues. (Id. ~ 54.) This witness has a limited purview, and is not alleged to have knowledge that would support that anyone of the statements was in fact false.
In sum, lead plaintiffs allegations in the CAC as to each of the alleged misstatements to sufficiently plead falsity as required for liability under Section 10(b) and Rule 10b-5.
C. Scienter
Not only does lead plaintiff fail to adequately plead falsity as to any of the alleged misstatements, lead plaintiff also fails to adequately plead that these statements were made with the requisite scienter. That is, that the maker of the
29
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statement (alleged to be Wilson, Day, or the company more generally) knew that the
statements were false when made or recklessly disregarded that possibility.
Tellabs, 551 U.S. at 323.
Plaintiff 

#599. (669 chars) Changed From
(Id. ~ 131.) In particular, as a first indicator of scienter, the CAC alleges that the fact that the Black Luon Recall was so widespread "supports a strong inference of scienter," because the defect could have been detected with a live model trying the pants on. (Id.,r 132.)
This frankly makes little sense. It is not clear how a failure to employ one particular type of testing could lead to any inference of intent to deceive, let alone the strong inference of scienter required by Tellabs, 551 U.S. at 323. Considered as a type of recklessness, the assertion fares no better. To satisfy the level of scienter for a securities fraud claim, a party's conduct must be 

#600. (300 chars) Changed From
which the plaintiff believes should have occurred, is at most a type of testing that was not employed and, in hindsight, perhaps should have been-it does not given rise to a strong inference of scienter.
30
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Next, plaintiff asserts that 

#601. (96 chars) Changed From
that when quality issues became "bad" Day received regular reports about them. (See CAC'146.)
31

#602. (3 chars) Changed From
75 

#603. (183 chars) Changed From
32 of 40
scienter: it is simply a statement of what could motivate a company to take actions with regard to its brand. It is more reasonable and likely that a publicly traded company 
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that we’d been running for awhile.] (Id. [ 53.) Even accepting these allegations jas
true - -t 1 - i @

contemporaneous falsity—that the makers of the statements about| product guality

17 In fact CW 5 loft the company in danuary 2013_two months before the Black Luon Recall §

March 2013, (S8ee CAC Y 349

39


#604. (341 chars) Changed From
r 48.) These factual allegations are equally-and indeed more-supportive of an inference that lululemon's quality issues in 2012 and 2013 were part of a longer history of issues going back several years, were not hidden, and were part of a larger (and of longer duration) lack of consistency in quality control efforts. Indeed, to the extent 

#605. (460 chars) Changed From
put lululemon on notice of quality concerns, those same issues indicated to the market that any
32
Case 1:13-cv-04596-KBF Document 75 Filed 04/18/14 Page 33 of 40
statements regarding superior quality had to be understood in this context. It also
defies credulity to believe that if the quality fix were simply that which lead plaintiff asserts-requiring a live model to tryon apparel (which lead plaintiff refers to repeatedly as the core problem)-defendants 

#606. (60 chars) Changed From
were in conformance with standards approved by the company. 

#607. (381 chars) Changed From
57.) In the context of a company known to obtain product from third party manufacturers, stating publicly that it would communicate with a supplier regarding product issues is hardly strong evidence of an intent to deceive. These statements also acknowledge the quality issues in the product.
As a sixth indicator, lead plaintiff alleges that a strong inference of scienter arises 

#608. (52 chars) Inserted
July 2011 through January 2013, to demonstrate that 

#609. (10 chars) Changed From
fact that 

#610. (51 chars) Changed From
Eclat and SGS were not performing certain types of 
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3 .

quality control

allegati do not render the com

statements were false or misleading when made, or recklessly disregarded that
sibili lahs 94 Nov )
Lead plaintiff|includes a section in the CAC entitled “Summary of Scienter

Allegations.” (CAC $9131-41,) In that section, lead plaintiff alleges that

H.ef&mda.m&iﬂmi; or rec@sslv disregarded knowing that certain statementg|were
E&g and misleadi becaus fend kle ] i ] _'



http:misleading.I8
#611. (758 chars) Changed From
tests. (Id.,r 137.) This theory also fails. There is no
33
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allegation that the company asserted that specific tests were being performed in a manner that they were not-that is, lying about what tests were occurring. Rather, the allegation is that the absence of lead plaintiffs preferred tests was so egregious that the only explanation is that the company knew that investors expected that it would be performing those tests and made a determination both not to perform tests (which by all accounts required only that people try apparel on prior to shipment) and not to inform the market of that fact. The Court rejects this leap as more reasonable than an alternative inference which is that 

#612. (74 chars) Moved
includes a section in the CAC entitled "Summary of Scienter Allegations." 

#613. (9 chars) Changed From
Id. '1'1 

#614. (54 chars) Moved
131-41.) In that section, lead plaintiff alleges that 

#615. (15 chars) Changed From
Wilson and Day 

#616. (63 chars) Moved
knew or recklessly disregarded knowing that certain statements 

#617. (14 chars) Deleted
and omissions 

#618. (14 chars) Moved
were false and

#619. (97 chars) Inserted
misleading, because defendants knew or recklessly disregarded knowing that the company's product 

#620. (455 chars) Changed From
testing was ineffective to identify certain issues, and that the company thought it could improve quality controls faster and more comprehensively than it did.
As seventh and eighth indicators of scienter, lead plaintiff alleges that Day, 'Wilson, and other senior executives had involvement in quality control procedures yet misled investors regarding quality control. Lead plaintiff points to the statements by the confidential witnesses as support for 
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defendants’ conduct wag| 1ghly unreasonable as to constitute an extreme

r T e stand of ordinary care. See Rothman, 220 F.3d at 90;



#621. (628 chars) Changed From
theory. Again, this theory fails. Plaintiff makes a leap between allegations that Day received reports about quality problems and had access to information about those problems to suggest that she did not, or could not, believe in what she was saying about quality at the time she was saying it. Similarly, lead plaintiff expands the statement that Wilson would "dipO in and out of daily affairs" (CAC ,; 46) to encompass omniscient knowledge, presence and prescience, that is unsupported by the other allegations of the CAC.
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For instance, the CAC itself lists 

#622. (202 chars) Moved
so highly unreasonable as to constitute an extreme departure from the standards of ordinary care. See Rothman, 220 F.3d at 90; Novak, 216 F.3d at 308; Chill, 101 F.3d at 269. The CAC alleges that other 

#623. (151 chars) Changed From
testing occurred, and even alleges that a third party was used to test product (though that testing was inadequate apparently). (CAC,r 65.) Live model 

#624. (1480 chars) Changed From
variety of quality issues predating the
Class Period, and which therefore are suggestive of repeated issues, spanning several years, relating to quality. The CAC also alleges that the issues both before and during the Class Period related to a variety of products-not simply the black luon yoga pants. Indeed, the CAC refers to statements which, when read in their entirety, reveal that the company expected quality issues from time to time and had established policies (such as removing products from retail stores and selling them in factory outlets, or removing them from sale altogether) to deal with such issues. (See Allerhand Dec!. Exs. 26, 27.) These policies, set forth on the company's website and as communicated by Day on investor calls, leave no doubt that, far from guaranteeing perfect quality all the time, the company expected defects on occasion (and told the public of that expectation). Though the Black Luon Recall was a much bigger problem for the company than prior quality control issues, it does not transform the events that preceded it into evidence of a strong inference of scienter.
Finally, plaintiffs argue that 'Wilson's and Day's stock sales provide evidence of actionable scienter. The Court disagrees.
It is certainly the case that an inference of scienter may be based on an individual's motive ~,maintaining a high stock price) and opportunity ~,the ability to make public statements regarding corporate affairs of which investors take note). 

#625. (139 chars) Changed From
Kalnit, 264 F.3d at 138. Stock trades may support allegations of scienter when those trades are unusual or suspicious in timing or amount. 
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v. Am. Express Co.. 724 F. Supp. 2d 447, 461 (S D.N.Y. 2010): Woodward v

Second, the CAC alleged fthe fact that the Black Luon Recall concerned a core
product supports a strong inf@re@e of scienter. (CAQ N 133.) To the extent the

Court follows this argument, it appears to be that because black luon voga pants

were 80 1 hen guality issu

products, dgfmnmm@ those quality isgt@in order to mislead the

marketplace and maintain a higher stock price 'Y This is unsupported by any

@tmv 2. supra, the CWs do not allege that anyv of the makers of the alleged

false and misleading statement] did not believe the truth of those statements.

Instead, the CAC sets out a chra - i recedi e Class Period
and the rri rouchout the Class Period, of which the CAC alleges Day was
£ The

%E is discussed in greater detail with respect to the ninth fact, infra
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#626. (150 chars) Changed From
In re Keryx Biopharm., Inc., Sec. Litig., No. 13 Civ. 755 (KBF), 2014 WL 585658, at
35
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#627. (102 chars) Moved
the fact that the Black Luon Recall concerned a core product supports a strong inference of scienter. 

#628. (4 chars) Changed From
Id. 

#629. (85 chars) Moved
~ 133.) To the extent the Court follows this argument, it appears to be that because 

#630. (4 chars) Deleted
the 

#631. (72 chars) Moved
black luon yoga pants were so important to revenue, when quality issues 

#632. (49 chars) Changed From
arose, 'Wilson and Day intentionally underplayed 

#633. (85 chars) Moved
those quality issues in order to mislead the marketplace and maintain a higher stock 

#634. (7 chars) Changed From
price. 

#635. (27 chars) Moved
This is unsupported by any 

#636. (137 chars) Changed From
factual allegations.
There is no factual support in the CAC to suggest that at the time Wilson or Day made various statements, he or she 

#637. (213 chars) Moved
did not believe the truth of those statements. Instead, the CAC sets out a chronology of product issues preceding the Class Period, and then occurring throughout the Class Period, of which the CAC alleges Day was 

#638. (14 chars) Changed From
aware.13 Yet, 
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aware 20 Day’d awareness oﬂ,thgsgl quality problems supports the more reasonable

inference that Day believed the statements she made at the time that she made

them—she believed quality was kritical to the company’s success] | i that

216 ¢ 1- ' X likel i
company] which touts quality as g kenterpiece] will want to rectify any quality

issues as quickly as possible since quality issues would be (and were) immediately]

¢! Lead plaintiff velies on statements from the CWs that Day received or had access to regular
about quality issues, was aware of certain quality issues, and committed to resolve those

I
E- (CAC 9% 34, 43, 46, 53-54.)



http:aware.20
#639. (13 chars) Moved
awareness of 

#640. (8 chars) Changed From
certain 

#641. (154 chars) Moved
quality problems supports the more reasonable inference that Day believed the statements she made at the time that she made them-she believed quality was 

#642. (9 chars) Changed From
central, 

#643. (13 chars) Moved
she believed 

#644. (169 chars) Changed From
the company had paid a lot of attention to quality, she believed that to err is human and humans can make defective products, she believed that once the recalls started 

#645. (102 chars) Moved
the company needed to and did do more, and she hoped and expected that these issues would be resolved.

#646. (429 chars) Changed From
As a third indicator, lead plaintiff alleges that "[d]efendant's scienter is further demonstrated by the fact that the Company's quality assurance programs and, in particular, the quality of its Luon products, were central to the Company's success as a premier brand." (CAC,r 134.) This is not, however, an indicator of
18 For instance, lead plaintiff relies on statements from CW 5 that Day had access to certain reports and CW 

#647. (356 chars) Changed From
continuation of prior practices with respect to stock sales. It is undisputed both that Wilson's trading activity occurred pursuant to a Rule 10b5-1 trading plan, and that his sales during the Class Period constituted only a very small portion of his overalllululemon holdings. (See Tannenbaum Dec!. Ex. LEx. 2 at Entries 120, 146, ECF No. 52.) Similarly, 

#648. (605 chars) Changed From
of the company's products so as to suggest that these statements were made with a strong inference of scienter.
36
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In sum, lead plaintiff asserts of a myriad of theories that it claims support a
strong inference of scienter. None are legally sufficient to survive the instant
motions to dismiss.
D. Loss Causation
On top of the CAC's deficiencies with respect to pleading falsity and scienter, lead plaintiff also fails to adequately allege loss causation. That is, that the alleged material misstatements caused lead plaintiffs losses. See 

#649. (144 chars) Changed From
of the company's products was followed by announcements in December 2012 and Janum'y 2013 that the company was still fixing its quality issues, 

#650. (25 chars) Moved
which touts quality as a 

#651. (12 chars) Changed From
centerpiece 

#652. (115 chars) Moved
will want to rectifY any quality issues as quickly as possible since quality issues would be (and were) immediately

#653. (298 chars) Inserted
2Q Lead plaintiff relies on statements from the CW s that Day received or had access to regular reports about quality issues, was aware of certain quality issues, and committed to resolve those issues. (CAC ~I'I 34, 43, 46, 53-54.)
43
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and compelling) that the need for quality in order to maintain its brand would lead

a company to make intentionally false statements rega rding its remediation of

quality groblems] since doing so could only result in inevitable discovery with

defective kumiuﬂsl@ the shelves|

[&L@J . ,alleges that khe product
] E DI‘ - 10 he ack Luon Ecalll

with the companv’s quality control orocedu s. (Id 1|| 135.) According to lead

ue

I|| c
-
ot v
o

Il

plaintiff, defendants then falsely assured investors thd?t‘%he company had

remediated these quality control issues when, in fact, it had not) |Id.) For example|

b4

fastness jssues 1 rienced. -£ oes not allege that these

Black Luon Recall support a lack of such fraudulent intent or recklessness, See
3] A\ E Co. 604 F.53d 758, 777.(2d Cir. 201 lori
) . { imo] ) lial eff ollow; he di .


#654. (59 chars) Moved
apparent and directly affected sales. It is far less likely

#655. (42 chars) Inserted
(and certainly not cogent
and compelling) 

#656. (127 chars) Moved
that the need for quality in order to maintain its brand would lead a company to make intentionally false statements regarding 

#657. (13 chars) Changed From
remediation, 

#658. (72 chars) Moved
since doing so could only result in inevitable discovery with defective 

#659. (8 chars) Changed From
product 

#660. (16 chars) Moved
on the shelves. 

#661. (150 chars) Changed From
Put bluntly, there wouldn't be a lot of opportunity to maintain a high stock price by lying about quality when it would only take customers trying on 

#662. (4 chars) Moved
the 

#663. (89 chars) Changed From
luon pants to realize they were sheer.
As a fourth indicator of scienter, lead plaintiff 

#664. (13 chars) Moved
alleges that 

#665. (47 chars) Changed From
lululemon experienced a series of high profile 

#666. (14 chars) Moved
quality issues

#667. (24 chars) Inserted
the company experienced 

#668. (31 chars) Moved
prior to the Black Luon Recall 

#669. (80 chars) Changed From
and was therefore put on notice of deficiencies in its quality control. (Id.,-r 

#670. (165 chars) Moved
135.) According to lead plaintiff, defendants then falsely assured investors that the company had remediated these quality control issues when, in fact, it had not. 

#671. (6 chars) Changed From
(ld.) 

#672. (13 chars) Moved
For example, 

#673. (9 chars) Changed From
Day told 

#674. (10 chars) Moved
investors 

#675. (3 chars) Changed From
in 

#676. (54 chars) Moved
September 7,2012 that she was "very comfortable" with 

#677. (9 chars) Changed From
quality. 
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from all product shipments—defendantd would purposely have avoided

implementing it. Given the alleged financial impact of the guality issues, it would

have been financially irrational not to have emploved live models! [Sec Shields. 25

[Rleca t supports a strong inference of Defendants’ scienter.” (CA 136.

r ct to Eclat, t AC alleges [that] ffollowing the

@Lk Luon Recall, the company stated that it had used the same manufacturing

partner on key fabrics since 2004/ | i it ingredient r

manufacturers since that i



#678. (180 chars) Moved
would purposely have avoided implementing it. Given the alleged financial impact of the quality issues, it would have been financially irrational not to have employed live models. 

#679. (256 chars) Changed From
Mismanagement is not equivalent to an intent to deceive. Chill, 101 F.3d at 267 -69.
As a fifth indicator of scienter, lead plaintiff alleges that statements in March 2013 attempted to "pin the blame" for the Black Luon Recall on Eclat. (Id. ~~ 136, 137.) 

#680. (71 chars) Changed From
theory ofloss causation are too numerous and attenuated to succeed.
E. 

#681. (63 chars) Moved
This theory also fails. With respect to Eclat, the CAC alleges 

#682. (16 chars) Changed From
in summary that 

#683. (127 chars) Moved
following the Black Luon Recall, the company stated that it had used the same manufacturing partner on key fabrics since 2004, 

#684. (4 chars) Deleted
and 

#685. (69 chars) Moved
that it had changed neither ingredients nor manufacturers since that 

#686. (120 chars) Changed From
time. (ld. ~'f 56, 57.) There is no assertion that these facts were untrue. Instead, Eclat stated that its shipments of 
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product issues that had arisen is hardly strong evidence of an intent to deceive;
rather, it su ts “a pr nt cour f

] " s > g g . F ad
(citati od

to ch certain issu or fastn more effectively than others (sheerness). an

that th mpany thought it could improve 1 ualit ntrols faster and more
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mismanagement, nof| securities fraud. See Santa Fe Indus.. 430 U.S. at 477-79; In

Seventh and eighth, the CAC alleges that Dav, Wilson. and oth nio

F.Supp. 2d at Black Luon 11w



#687. (35 chars) Changed From
[TO BE DISCUSSED WITH THE PARTIES] 
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i L 4 : ” 72 y

; CACY \s di { bel he C 5 s Stock sal .
support allegations of scienter when those trades are suspicious in timing or

WL 585658, at] 13 (S.D.N.Y. Feb. 14, 2014); Glaser v. The9. Ltd., 772 F. Supp. 2d

573, 587 (S.D.N.Y. 2011). “While ‘unusual’ executive stock trading under some

circumstances may give rise to an inference of fraudulent intent, executive stock

sales, standing alone, are insufficient to support a strong inference of fraudulent



#688. (327 chars) Moved
*13 (S.D.N.Y. Feb. 14, 2014); Glaser v. The9, Ltd., 772 F. Supp. 2d 573, 587
(S.D.N.Y. 2011). "While 'unusual' executive stock trading under some circumstances may give rise to an inference of fraudulent intent, executive stock sales, standing alone, are insufficient to support a strong inference of fraudulent intent." In re 

#689. (14 chars) Changed From
Bristol-Mvers 

#690. (36 chars) Moved
Squibb Sec. Litig., 312 F. Supp. 2d 

#691. (9 chars) Changed From
549, 561 

#692. (36 chars) Moved
(S.D.N.Y. 2004) (citations omitted).

#693. (362 chars) Changed From
The question here is whether the timing and dollar amount alleged renders Wilson's and Day's trading suspicious. First, it is important to note that according to the CAC, lululemon had experienced quality issues in the past, and according to its own policies, expected that others would occur in the future. Further, the allegations in the CAC are supportive of 
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AC/ rActiveCor it1g., 478 F. Supp. 2d 574, 604 (S.D.N.Y, 2007), lLead
laintiff ] 1] he £ hat Wil ted he PJ |

itself is not zable def enter all o hi ion | .

was entered into during the Cl Period. China Auto,, 2012 W
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December 2012, (Id. ¥4 3-4. Ex. 6.) In light of lan. which the CAC d

Bothman 220 F 3d at 94 (9 9%} Acitov IMCERA Grn _Inc 47 F 3d 47 54 (2d Cir 1995 (11%): In

re.eSpeed, Ine Sec Litio,, 457 F Supp, 2d at 291.92 (17.4% and 10.9%)
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t tg, 24 Day h li ractic

options as they vested and selling a matching number of shares on a quarterly
basis. (See Allerhand [Decl| Exs. 21, 22, 23.) [The chart of stock sales in Paragraph
fthe CAC show ; h r hislis also wha hannened]ldgrjng the Class Period.

See In re Gildan Activewear, Inc. S

undisclosed inside information.”) (citations omitted), Though Day’s sales increased
following the ann cement of her resignatio June 10 13.25 guch

113 3 : i

b M 7 *

um, th e riad of theories in support he r ired
| line infer f sci ler Tellabs. B ] d 3
] ] . fics ) he | , lismi

C Loss Causation

24 For example Day sold stock on September 24 and 25, 2012 more thap two weeks after the
tember 7. 2012 investor call. (Id. Y4 92-93,

25 [n June 20138, Day sold shares on June 12, 13 _and 28, 2013 (see CAC ¥ 93) after she announced



#694. (152 chars) Moved
Day had an established practice of exercising stock options as they vested and selling a matching number of shares on a quarterly basis. (See Allerhand 

#695. (6 chars) Changed From
Dec!. 

#696. (18 chars) Moved
Exs. 21, 22, 23.) 

#697. (17 chars) Changed From
It is undisputed 

#698. (4 chars) Moved
that

#699. (10 chars) Inserted
that this 

#700. (22 chars) Moved
is also what happened 

#701. (210 chars) Changed From
here.14
14 Though Wilson's June 7, 2013 trading may raise questions related to Count IV in the pending derivative actions before this Court, it is not sufficiently connected to the alleged statements as to the 
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current CAC. is that investors so believed that the company had suaranteed quality

that when the Black Luon Recall occurred in March 20 h salized [the
company’s prioy| ywerd [false, which| resulted i
at declining prices. In other words, that the company had guaranteed “n lls.”

However, even after the Recall, the company continued to experience growth! %_C

19 120-21,) Hence, the Class Period hlleged in the CA(Q :dfeg not end %mﬁ

Recall —ifl contin for another ten month

Instead, lggg] Iplain Lff pgsitd a_ theory that connects the ,Begal!] t 's

departure, and Dav’s (_ﬁeoarture to the materialization of a risk lead plaintiff

concedes was disclosed in company filings as he importance of kev executive
which caused the stock price to decline) ﬁ‘jﬂ;But the announcement of Dav’s
departure occurred on June 10, 2013, an e Class Period was still continuin

Lead plaintiff does not allege that the announcement of Day’s resignation itself

revealed any fraud| See i



#702. (239 chars) Moved
Lentell, 396 F.3d at 174. One theory, which lead plaintiff has discarded in the current CAC, is that investors so believed that the company had guaranteed quality that when the Black Luon Recall occurred in March 2013, the market realized 

#703. (17 chars) Changed From
those particular 

#704. (10 chars) Moved
statements

#705. (14 chars) Inserted
about quality 

#706. (5 chars) Moved
were 

#707. (15 chars) Changed From
false and thus 

#708. (182 chars) Moved
resulted in stock sales at declining prices. In other words, that the company had guaranteed "no recalls." However, even after the Recall, the company continued to experience growth.

#709. (17 chars) Inserted
(CAC ~~ 120-21.) 

#710. (24 chars) Moved
Hence, the Class Period 

#711. (5 chars) Changed From
here 

#712. (13 chars) Moved
does not end 

#713. (29 chars) Changed From
at the time of the Recall-it 

#714. (48 chars) Moved
continues for another ten months.
Instead, lead 

#715. (16 chars) Changed From
plaintiffposits 

#716. (27 chars) Moved
a theory that connects the 

#717. (7 chars) Changed From
recall 

#718. (210 chars) Moved
to Day's departure, and Day's departure to the materialization of a risk lead plaintiff concedes was disclosed in company filings as to the importance of key executives, which caused the stock price to decline.

#719. (12 chars) Inserted
(Id.,r 74.) 

#720. (210 chars) Moved
But the announcement of Day's departure occurred on June 10, 2013, and the Class Period was still continuing. Lead plaintiff does not allege that the announcement of Day's resignation itself revealed any fraud.

#721. (2 chars) Changed From
37

#722. (33 chars) Moved
Lead plaintiff then argues that, 

#723. (6 chars) Changed From
after 

#724. (16 chars) Moved
Day's statement 

#725. (3 chars) Changed From
in 

#726. (9 chars) Moved
September

#727. (3 chars) Inserted
7, 

#728. (4 chars) Moved
2012

#729. (14 chars) Inserted
investor call 

#730. (33 chars) Moved
that she was comfortable with the

#731. (10 chars) Inserted
company's 

#732. (7 chars) Moved
current

#733. (171 chars) Inserted
product quality was followed by announcements in March and April 2013 that the company was working to fix the quality issues it was then facing (primarily, the Recall),
52

#734. (32 chars) Moved
Case 1:13-cv-04596-KBF Document 

#735. (3 chars) Changed From
75 

#736. (20 chars) Moved
Filed 04/18/14 Page 

#737. (8 chars) Changed From
38 of 40
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investors realize ha en misl n the co n

re 1s no assertion that defendants revealed pervasive qualitv control issues, or

that earlier earnings statements were fraudulent. Rather, the argument is that the
tock to drop over the course

a_re bacl% Defendants’

As set forth above, control person liabilitv requires an underlvm

glExchange Act. See ATSI, 493 @d at

failed adequatelv to plead kuc i 1 plaintiffs’ claim fox

%ﬁmﬂﬂj&cgnuol person liability by the Individual Defendants also fails|



#738. (286 chars) Moved
investors realized they had been misled and fled the company's stock. Notably, there is no assertion that defendants revealed pervasive quality control issues, or that earlier earnings statements were fraudulent. Rather, the argument is that the announcement of ongoing fixes caused the

#739. (10 chars) Inserted
company's 

#740. (9 chars) Moved
stock to 

#741. (5 chars) Changed From
drop.

#742. (52 chars) Moved
The number of dots the Court must connect to produce

#743. (255 chars) Inserted
an adequate theory of loss causation are too numerous and attenuated to succeed. The CAC fails to allege that "the subject of the fraudulent statement or omission was the cause of the actual loss suffered." Lentell, 396 F.3d at 175 (citation omitted).
D. 

#744. (106 chars) Moved
Section 20(a) Control Person Liability
As set forth above, control person liability requires an underlying

#745. (8 chars) Inserted
primary 

#746. (33 chars) Moved
violation of Section 10(b) of the

#747. (11 chars) Inserted
Securities 

#748. (75 chars) Moved
Exchange Act. See ATSI, 493 F.3d at 108. Having failed adequately to plead 

#749. (44 chars) Changed From
a claim under Section 10(b) and Rule 10b-5, 

#750. (21 chars) Moved
plaintiffs' claim for

#751. (14 chars) Inserted
Section 20(a) 

#752. (64 chars) Moved
control person liability by the Individual Defendants also fails

#753. (66 chars) Inserted
53
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E =

VI. CONCLUSION

For the reasons set forth above, defendants’ motions to dismiss hre

The Clerk of Court is directed to close the motions at ECF Nos. B3 and 50,

SO ORDERED.

Dated: New York, New York
|April 18] 2014

=

KATHERINE B. FORREST
United States District Judge

JE


#754. (79 chars) Moved
VI. CONCLUSION For the reasons set forth above, defendants' motions to dismiss 

#755. (453 chars) Changed From
are GRANTED.
On November 1, 2013, lead plaintiff filed a consolidated complaint. In a letter dated December 18, 2013, two weeks after the filing of motions to dismiss by defendants, lead plaintiff requested leave to amend. The Court granted that
38
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request. The CAC expanded the Class Period and added allegations, but even after
72 pages and 161 paragraphs, it fails to state a claim for 

#756. (3 chars) Changed From
57 

#757. (4 chars) Changed From
50. 

#758. (8 chars) Changed From
April_, 

#759. (2 chars) Changed From
39

#760. (3 chars) Changed From
75 

#761. (8 chars) Changed From
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