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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RICHARD D KATZMAN,

12 Civ. 4220 (PAE)

Plaintiff,
ORDER

-y=-

HELEN OF TROY TEXAS CORPORATION and HELEN
OF TROY LIMITED,

Defendants.

PAUL A. ENGELMAYER, District Judge:

The Court has received defendants’ letter, dated July 20, 2012 (attached), requesting
permission to file the May 14, 2012 Indemnification Letter under seal. Defendants explain that
plaintiffs have advised them that, “if [Defendants] file the Letter not under seal, Defendants will
be in breach of the Merger Agreement.”

On June 21, 2012, during the pre-motion phone conference with the parties, the Court
made abundantly clear that, notwithstanding plaintiff’s desire that the Indemnification Letter not
be made public, the Court expected it to be filed publicly on the docket of this case. The Court
emphatically rejected plaintiff’s reason for seeking the sealing of the document, i.e., to minimize
the likelihood that tax authorities would review the contents of the letter, as not only meritless,
but affirmatively contrary to the public interest. See Conference Tr. 27-28 (Dkt. 16). The Court
adheres to this view. Further, the Indemnification Letter must be made available to enable the
Court to assess plaintiff’s claims in the Complaint. As the Court stated during the pre-motion
conference, the Court cannot meaningfully address plaintiff’s claims in this case without

reviewing that letter.
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In the Court’s view, it is plaintiff’s responsibility, as the party that brought this lawsuit
that clearly implicates the Indemnification Letter, to file the letter publicly. The Court therefore
orders that plaintiffs file the Indemnification on the public docket of this case by the close of
business on Wednesday, July 25, 2012,

Failure to so file may result in dismissal of plaintiff’s claims.

SO ORDERED. M A ‘WW/

Paul A. Engelmayer
United States District Judge

Dated: July 23, 2012
New York, New York
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Susi Dear Judge Engelmayer:

As counsel for Defendants Helen of Troy Texas Cotp. and Helen of Troy Ltd. (collectively,
“Defendants” or “HOT”), we write pursuant to your Individual Rule 4(A) to request an
order from the Court permitting Defendants to file the May 14, 2012 Indemnification Letter
(bereinafter the “Letter”) under seal as an exhibit to Defendants’ forthcoming First
Amended Answer and Counterclaims (“Counterclaims™).! We have conferred with
Plaintiffs counsel, and Plaintiff is not opposed to our request. In fact, Plaintiff’s position is
that if we file the Letter not under seal, Defendants will be in breach of the Merger
Agreement, which position is the purpose for the present request.

As a preliminary matter, we acknowledge the Court’s statement at the pre-motion
conference on June 21, 2012, that the Court expects the Letter to be a matter of public
record prior to the parties’ next conference with the Court. (Pre-Motion Conference Tr.
Stookhoim 27:21-28:10, June 21, 2012, attached hereto as Exhibit 2) Notwithstanding that Defendants
Werven fully understand the Court’s mandate, during that Conference and in subsequent discussions
Zunich with Defendants’ counsel, Plaintiffs counsel made clear that if Defendants raise their

Brasits®
Busnos Aires
Carscas ! In accordance with Individual Rule 4(A}, a copy of Defendants’ Counterclaims is attached hereto as
ju“""‘"'"" Exhibit 1, including the Letter, which is attached as Exhibit A thereto. Pursuant to Federal Rule of
Maxico Ciy Civil Procedure 15@a)(1)(7), Defendants intend to file the Counterclaims on or before July 27, 2012,
m"““"'w"’ This is because, on July 5, 2012, counsel for both Partics met and reached a compromise that
io de Janelrc* Defendants would delay filing their Counterclaims with the Answer that was filed on July 6, 2012, in
. the hope that the Parties might reach a settlement prior to July 27, 2012. However, the Parties have
Tiuana not been able to reach a settiement thus far, nor does it appear that a settlement will be reached by
Velancia July 27, 2012 and, therefore, Defendants intend to file their Counterclaims following the Court’s
North Americe ruling on the present request.
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indemnification claims in this lawsuit—and specifically, the 18 claims identified in the
Letter—Plaintiff intends to pursuc an additional claim against Defendants for making the 18
claims public. (I4 28:14-18)

Defendants believe such a claim would be meritless and legally incotrect. In addition, this
Court responded to Phintiffs counsel that it would be “skeptical on the idea that by
defending their rights...[Defendants] are somehow jeopardizing their rights of the
agreement by litigating and then having the judge insist that a document has to be public.”
(Id 28:20-25.)

Nevertheless, Defendants submit this letter with the intention of obtaining an order
permitting Defendants to submit the Letter under seal to avoid further claims from Plaintiff,
even though metitless. Specifically, Defendants believe the Letter is key to their defense of
PlaintifP’s claims. As the Court noted, the Letter is “the heart of the litigation here.” (Id
27:21-25.) In addition, Fedetal Rule of Civil Procedure 13 arguably requires Defendants to
assert the 18 claims in the Letter as compulsory counterclaims in this lawsuit, lest
Defendants be barred from asserting them in a later suit. See Fed. R. Civ. P. 13(a); ser also
Bangue Indoswe, v. Trifinery, 817 F. Supp. 386, 387 (S.DN.Y. 1993} (holding that because the
plaintiff chose to file suit in federal court, the Federal Rules of Civil Procedure applied, and
the New York state law permitting all counterclaims to be permissive, did not; thus, the
plaintiff could not enforce defendant’s contract not to file counterclaims) (attached hereto as
Exhibit 3).

Plaintiff here, like the plaintiff in Trifieery, chose to file this suit adjudicating the 18 claims in
federal court. Thus, Defendants’ 18 claims are arguably compulsory counterclaims which
Defendants must assert in order to avoid being barred by the Federal Rules. To bring these
claims, Defendants must rely on the May 14, 2012 Letter. It would be unjust if Defendants
were prechuded from using the Letter in defense of PlaintifPs claims and, more importantly,
in support of their Counterclaims, because Plaintiff could use the filing as grounds for
additional claims. To avoid this result, Defendants respectfully request the Court enter an
order permitting Defendants to file the May 14, 2012 Indemnification Letter under seal as an
attachment to their forthcoming Counterclaims. Altemnatively, Defendants respectfully
request an ordex from the Court that clarifies the Court’s previous statement that the Letter
must be filed as a matter of record.

DALDMS/713955.1 Page 2
The Honorable Paul A Engsimayer
July 20, 2012
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Sincmly,

Lud )y~

D. Taylor

kgw/THM
Enclosures (3)

cc: Steven M. Kayman, Counsel for Plaintiff (by e-mail)
Julie A. McCane, Counsel for Plaintiff (by e-mail)
Stuart A. Youngs, Counsel for Plaintiff (by c-mail)
Charles B. Cammings, of the firm
Teresa H. Michaud, of 1hs firm
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